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FENCING ALONG THE SOUTHWEST BORDER

TUESDAY, APRIL 4, 2017

U.S. SENATE,
COMMITTEE ON HOMELAND SECURITY
AND GOVERNMENTAL AFFAIRS,
Washington, DC.

The Committee met, pursuant to notice, at 9:36 a.m., in room
SD-342, Dirksen Senate Office Building, Hon. Ron Johnson, Chair-
man of the Committee, presiding.

Present: Senators Johnson, Portman, Lankford, Hoeven, Daines,
McCaskill, Carper, Tester, Heitkamp, Peters, Hassan, and Harris.

OPENING STATEMENT OF CHAIRMAN JOHNSON

Chairman JOHNSON. Good morning. This hearing will come to
order. I want to welcome the witnesses. Thank you for your testi-
mony. I am looking forward to your oral testimony and answering
a lot of the questions we are going to have.

This hearing is obviously called, “Fencing Along the Southwest
Border.” I ask Unanimous Consent (UC) for my written statement
to be entered into the record.!

I do want to relay a couple of quotes that were in my written tes-
timony.

One came from Secretary John Kelly. When Secretary Kelly tes-
tified before this Committee in January, he said, “the number one
threat to the Nation is that we do not have control of our borders.
Without control, every other kind of threat—drugs, illegal immi-
grants, counterfeit manufactured goods and pharmaceuticals, dis-
gases, terrorists, and the list goes on—can enter at will, and it

oes.”

Further, Chief Morgan, the Chief of the U.S. Border Patrol
(USBP) under President Obama, testified before this Committee in
November 2016 that fencing does work and that we need more of
it.

I was in Israel shortly before Christmas, and we inspected their
fence along their Southern Border—143 miles—and they con-
structed it in about 2 years at a total cost of about $2.9 million per
mile. According to Israeli officials, they cut their illegal immigrant
crossings from 16,000 to 18. So, again, I think there is ample evi-
dence that fencing, when put in the right places and when it is
properly designed, absolutely works.

The purpose of this hearing, though, is to lay out the reality. We
obviously have limited resources. President Trump has issued a

1The prepared statement of Senator Johnson appears in the Appendix on page 41.
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couple of Executive Orders (EOs). The Border Security and Immi-
gration Enforcement Executive Order instructs the Administration
to take all appropriate steps to plan, design, and construct a phys-
ical wall, to identify and plan for long-term funding requirements,
and release a study on security of the border within 180 days.

Now, what I am focusing on with that is the planning, designing,
identifying, and releasing a study on border security within 180
days. To me, Congress has a real role here, and the purpose of this
hearing is to lay out the reality—take a look at where fencing will
work and what is the best type of fencing. When I was in Israel,
talking to Prime Minister Benjamin Netanyahu, he told me that
th?re are three problems with fencing: tunnels, tunnels, and tun-
nels.

So, it is not a panacea. It requires a layered approach. But, this
is our 22nd hearing on securing our border. This is a top priority
of this Committee. I am hoping every Member on this Committee
realizes that there is real risk—there is real danger in not having
a secure border. And, we have held hearings about some of the vic-
tims of people coming to this country illegally, because we do not
have a secure border.

So, I hope we can agree that we do need to provide far greater
border security. We have to make that commitment to do it. But,
I also hope we can agree that, while there are a lot of different
opinions, there are a lot of challenges to building that border secu-
rity—to building walls and to building fences—and that is really
kind of what this hearing is all about—is to kind of lay out the re-
ality and discuss those challenges, so we can have informed public
policy, in terms of what we need to do to secure our border.

So, with that, I will turn it over to my Ranking Member, Senator
McCaskill.

OPENING STATEMENT OF SENATOR MCCASKILL!

Senator MCCASKILL. Thank you, Mr. Chairman, and let me pub-
licly apologize to the witnesses, to the Chairman, and to the Com-
mittee for being tardy this morning. That is rude, and I apologize.

There is no one on this Committee—and I do not think there is
anyone in the Senate or in America—that does not want our bor-
ders to be secure. I think we can all agree on that.

But, the other interesting point is, I have not met anyone—either
a Border Patrol Agent (BPA) or a fellow Member of Congress, who
actually have said that they think the most effective way to do that
is to build a continuous concrete wall along the entirety of the
Southern Border. I have not met anyone who says that is the best
use of our resources, in terms of securing our border, and the only
one who keeps talking about it is President Trump. And, I want
to point out that while this hearing is called “Fencing Along the
Southwest Border,” you never hear President Trump talk about the
efficacy of fencing. You never hear President Trump indicate in his
Executive Orders or anywhere else that he wants to look at this
in a complex, holistic fashion to figure out what is the combination
of things we need to do. Is it more resources at the ports of entry
(POEs)? Is it more resources, in terms of Border Patrol? Is it more

1The prepared statement of Senator McCaskill appears in the Appendix on page 42.
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resources, in terms of U.S. Immigration and Customs Enforcement
(ICE)? Is it more technology? Is it some sections of wall and maybe
some sections of fencing?

I think all of us are open to a variety of ways, and I think the
thing we should be doing is listening to the people who are tasked
with securing the border, and they are the first ones to tell you
thatzi it makes no sense to do a continuous wall along our Southern
Border.

So, with that beginning, I think it is important, at this hearing,
that we stay focused on a couple of basics. What is the wall that
the President is proposing going to look like? What is it going to
cost? How is Mexico going to reimburse the American taxpayers for
the billions of dollars they are being asked to spend on the wall?

Since the beginning of this Congress, the Committee has con-
ducted ongoing oversight of the Department of Homeland Security
(DHS) and its plans to construct a concrete border wall. I have
asked my staff to report to this Committee and the taxpayers on
the results of our oversight of the wall to date.

Based on information provided by U.S. Customs and Border Pro-
tection (CBP) officials to Committee staff, the wall that President
Trump has promised could cost nearly $70 billion. That works out
to more than $200 for every man, woman, and child in the United
States of America. I am not sure that is a cost the American tax-
payer is willing to bear, especially when they were told that Mexico
would be paying for the wall—not the American people.

The Department has told us that they plan to use funds intended
to acquire remote video surveillance for the prototypes of the con-
crete wall. The $20 million they are using to do the prototypes
came out of the very fund that all of the Border Patrol Agents told
me they needed more of. In fact, it was to buy the remote video
surveillance equipment that they proudly showed me they had put
together themselves, which allowed them to see a more broad area
along the Rio Grande River and allowed them to be more effective
in catching the smugglers that were bringing people across the
river illegally.

When I asked Border Patrol agents over and over again, “What
do you need?”, they told me they needed technology and, yes, some
additional fencing—and I think the Chairman and I agree that
some additional fencing or wall may be appropriate. But, they defi-
nitely said that they needed technology more than they needed ad-
ditional wall. And so, it is ironic that the prototype for the wall is
coming out of the very fund that they say they need the most.

And, what about the big question that I would like to spend some
time on today: the cost of acquiring the land that is going to be
needed to build the wall. Two-thirds of the U.S.-Mexico border is
private and State-owned land. Some of this land has been in peo-
ple’s families for generations.

I am not sure everyone realizes what a time-consuming
process this would be. According to CBP, along one stretch of the
border—mostly in South Texas—400 land acquisitions were needed
to build some of the border fencing and security that is in place
now. Of those 400 acquisitions, they had to file 330 condemnation
lawsuits—eminent domain—which, by the way, you say that word
in rural Missouri, and you better run, because somebody is going
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to have their shotgun out. It is really controversial for the govern-
ment to be seizing land, and that is what this is about—the govern-
ment seizing private land.

Over three hundred condemnation lawsuits were filed. Most of
them were filed in and around 2008. And, of those 330 condemna-
tion cases, more than 90 of them are still pending today—nearly
a decade later. This is not going to be quick. It is not going to be
easy—and it is going to be very expensive.

According to CBP, the government spent $78 million on land ac-
quisition for the existing fencing—and those were the parcels that
were the easiest to acquire. Going to people who do not have a lot
of money and trying to buy them off—that is the easy part. The
harder part is convincing people that own thousands of acres of ex-
pensive farmland—and what that means to them.

Nobody can tell me how much it is going to cost to seize all of
the land that will have to be seized to build what President Trump
has promised the American people. It is going to take $21 million
or more just to resolve the pending cases left over from 2008.

In the course of prepping for this hearing, we talked to a lot of
different landowners in South Texas, who were not happy about
how they were treated by the government back when existing fenc-
ing was built a decade ago. One of these people is a gentleman
from Brownsville, Texas, whose family runs a farming operation in
the area. He had the misfortune of living in a house that was too
close to the Rio Grande River, which is the international border. In
some cases, there is a mile or two of land between where fencing
was built and the river, and that is how this man’s house—and
some of the most fertile land in the world—ended up on the wrong
side of the fence.

When the government came knocking on his door, this Browns-
ville farmer was offered just a few thousand dollars for the narrow
strip of land where an 18-foot-tall fence would eventually be built.
He was not offered any money for the dozens of acres of farmland
that would be trapped between the fence and the Rio Grande River.
When he went to take out a loan on his valuable land to send his
three girls to college, the bank told him that his farmland was now
worthless and they would not lend him any money for his chil-
dren’s education.

The horrible part of this story is, not only does he have to pass
through a gate every time to go home—it is an 18-foot fence—he
has to go through a gate just to go to the house. Think how isolated
you would feel.

But, here is the worst part: A few weeks ago, the house caught
on fire. The Brownsville farmer told my staff that the fire marshal
could not get through the fence to save his house from the flames,
and it burnt to the ground—even though he had been promised
that local emergency services would have the code to the gate. So,
he lost the value of his land and now he has lost his home, because
of the fence or the wall.

Regardless of how you feel about President Trump’s wall, Mr.
Chairman, that is not how we should treat people that are land-
owners in this country. American families need to be treated with
dignity and respect and need to be fairly compensated for any land
that is taken from them.
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I will be the first one to tell you that we need to enforce the im-
migration laws that we have on the books and provide DHS offi-
cials with the tools and resources they need to secure the border.
And, maybe, that means they need some portions of a wall built
in some places. But, if we are going to pay to build this thing, we
need to be honest about some of the true costs to the American peo-
ple. Let us start, today, by speaking frankly about how much it is
going to cost, how difficult it will be to acquire the land, how long
that will take, and the impacts on the American landowners along
the border—and whether all of those costs justify the benefit that
we will receive.

Thank you, Mr. Chairman, and I look forward to hearing from
the witnesses.

Chairman JOHNSON. Thank you, Senator McCaskill.

As I mentioned, there will be challenges. By the way, those cases
that were unresolved—92 of those are because we could not iden-
tify who the owners are. So, yes, there are all kinds of challenges,
which is what the purpose of this hearing is: to lay out these reali-
ties.

The tradition of this Committee is to swear in witnesses, so if
you will all rise and raise your right hand? Do you swear that the
testimony you will give before this Committee will be the truth, the
whole truth, and nothing but the truth, so help you, God?

Mr. AGUILAR. I do.

Mr. COLBURN. I do.

Mr. GARRETT. I do.

Chairman JOHNSON. Please be seated.

Our first witness is David Aguilar. Mr. Aguilar is a former Act-
ing Commissioner of U.S. Customs and Border Protection. Mr.
Aguilar served as Chief of the U.S. Border Patrol from 2004 to
2010 and as Acting Commissioner of CBP from 2011 to 2012. Mr.
Aguilar.

TESTIMONY OF DAVID V. AGUILAR,! FORMER ACTING COM-
MISSIONER OF U.S. CUSTOMS AND BORDER PROTECTION AT
THE U.S. DEPARTMENT OF HOMELAND SECURITY

Mr. AGUILAR. Good morning. Thank you. Mr. Chairman, Ranking
Member McCaskill, and distinguished Members of the Committee.
I am honored to appear before you today to testify on issues associ-
ated with securing the Southern Border of the United States, to in-
clude what has obviously taken center stage in the ongoing border
security discussion: construction of a physical wall along the South-
west Border, what I will refer to mostly as “infrastructure” re-
quired along the Southwest Border.

My testimony is informed by my 35-year career as a Border En-
forcement Officer and Department of Homeland Security Executive.
I served as an agent in multiple Border Patrol sectors, including
as the Chief of the Tucson Sector at the time when unlawful en-
tries into the United States across our border with Mexico were at
an all-time high.

My views also reflect my experience as the former Acting Com-
missioner of U.S. Customs and Border Protection, the Deputy Com-

1The prepared statement of Mr. Aguilar appears in the Appendix on page 47.
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missioner of CBP, and the National Chief of the United States Bor-
der Patrol. It was during my tenure as National Chief that we de-
veloped and implemented our Nation’s first-ever National South-
west Border Strategy, doubled the size of the Border Patrol, con-
structed over 650 miles of border infrastructure, and initiated the
organized application of technology along the entirety of the South-
west Border with Mexico.

Maintaining a safe and secure environment along the U.S.-Mex-
ico border is absolutely critical. A safe and orderly border that is
predicated on the strong rule of law deprives criminal organiza-
tions, drug cartels, and criminal individuals the opportunity to
thrive. It is absolutely important. It also provides a solid founda-
tion for trade and economic development between Mexico and the
United States as well as provides for improved security and quality
of life in our border communities and throughout our Nation.

Illegal border crossings have dropped dramatically. Our border
communities are some of the safest cities and communities in the
United States. Trade between our two nations is thriving. The bar-
riers and infrastructure built and expanded between 2005 and
2011 along the border absolutely played a large part in the en-
hanced control of the Southwest Border. Now, we have done much
to secure the border, but there is still much more to do.

Borders are dynamic—significant challenges remain and new
ones are developing. Drug trafficking into the United States is still
a major problem, as is the illegal flow of bulk cash and firearms
to Mexico from the United States. These criminal activities are the
principal causes of the violence that has afflicted Mexico.

Border fences, walls, and tactical infrastructure are absolutely a
definitive part of the border security solution. Those of us with
firsthand knowledge and security experience at the U.S.-Mexico
border understand that infrastructure, technology, and personnel
are critical aspects of the solution that will ensure enhanced con-
trol over the entire border. Walls, fences, and vehicle barriers are
an integral part of a border enforcement system. Their purpose is
to impede, deter, and slow down the illegal flow of people and vehi-
cles across our land borders between the ports of entry. Properly
designed, properly placed, and supported, this type of physical in-
frastructure creates an environment which enhances the Border
Patrol’s enforcement capabilities and its efforts to detect, deter,
identify, classify, respond to, and resolve illegal border activity.

There is no restriction that would bar DHS from constructing ad-
ditional fencing or other barriers along the border, provided that
the Secretary concludes such construction is necessary to achieve
control of the border.

Congress has also provided the Secretary broad authority to
waive “all legal requirements” that may impede construction of bor-
der barriers and roads.

Many issues will have to be taken into account: federally pro-
tected lands, private lands, Native American lands, and environ-
mental concerns. But, it is important to note that there is nothing
more destructive to environmentally sensitive land and quiet com-
munities than the uncontrolled illegal flow of people, smugglers, ve-
hicles, and criminal organizations. The placement of fences and de-
terrent infrastructure in previously uncontrolled parts of the border
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has actually allowed for the rejuvenation of areas that had pre-
viously been devastated due to heavy illegal pedestrian and vehic-
ular traffic. Fences, barriers, walls, and technology have been in-
strumental to the Border Patrol’s successes on the border. But, we
must not forget that personnel and technological capabilities are an
absolutely vital part of integrated border control strategies.

Barriers in infrastructure—along with significant increases in
Border Patrol personnel, improved detection and surveillance capa-
bilities, and the strategic deployment of resources to support
iterative border control strategies—have gotten us to where we are:
improved control of the border. But, again, I reiterate, more needs
to be done.

President Trump has directed the Secretary of DHS to develop
a strategy to obtain and maintain complete operational control of
the Southern Border. I believe walls, fences, and border infrastruc-
ture will definitively be a part of what the Border Patrol will be
identifying as current requirements. The Secretary’s findings
should inform what types of barriers should be constructed, where
they should be constructed, and construction priorities.

There are multiple threats that must be addressed at the U.S.-
Mexico border. These include trafficking of drugs, trafficking of
arms, contraband within legal trade, and money laundering. The
criminal organizations that work to defeat our border enforcement
efforts are too often solely looked upon as drug-smuggling and
human-smuggling organizations.

These same organizations will provide illegal access into our
country for anyone willing to pay the going price. Our military men
and women are fighting the enemy on foreign ground. We have
hardened our airports and ports of entry, making it extremely dif-
ficult to get to us by air. But, we must act responsibly in address-
ing our borders.

Ladies and gentlemen, since the Border Patrol began building in-
frastructure—fences, walls, and vehicle barriers—along our Na-
tion’s border, there has been an endless debate on its value. Border
Patrol agents and the Border Patrol as an organization all agree
that properly constructed, placed, and supported physical infra-
structure is essential to border security.

Thank you for this opportunity, and I look forward to answering
any questions that you might have of us.

Chairman JOHNSON. Thank you, Mr. Aguilar.

Our next witness is Ron Colburn. Mr. Colburn is the former Dep-
uty Chief of the U.S. Border Patrol. Mr. Colburn served in that role
from 2007 to 2009. He helped oversee the effort to double the size
of the Border Patrol and the deployment of more than $1 billion
worth of technology and tactical infrastructure designed to bolster
border enforcement efforts. Prior to being named Deputy Chief, Mr.
Colburn served as the Chief Patrol Agent of the Yuma Sector,
where he made significant improvements toward securing that sec-
tor. Mr. Colburn.
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TESTIMONY OF RONALD S. COLBURN," FORMER DEPUTY
CHIEF OF THE U.S. BORDER PATROL AT U.S. CUSTOMS AND
BORDER PROTECTION AT THE U.S. DEPARTMENT OF HOME-
LAND SECURITY

Mr. CoLBURN. Thank you and good morning. Chairman Johnson,
Ranking Member MecCaskill, and distinguished Members of the
Committee, I am honored to be here, today and humbled to be in-
vited by you to testify before the Homeland Security and Govern-
mental Affairs Committee (HSGAC) regarding “Fencing Along the
Southwest Border.”

I will begin by describing some of my experience with and knowl-
edge of the history of tactical infrastructure—also known as fences
and barriers—pertaining to the international boundary between
the United States and Mexico.

Thirty-five years ago, in southeastern Arizona, I was building
border fence with a post hole digging tool, a wire-stretching tool,
a heavy coil of barbed wire, and a very good pair of leather gloves.
Alone, and with no backup, my partner and I dug post holes and
strung wire in Douglas, Arizona—standing just inches from Mexico.

Three or four strands of barbed wire would not halt people from
crossing or stop the smugglers from defeating our own efforts the
very next night with a simple pair of wire cutters. But, it marked
the border. It was our “line in the sand.”

We have come a long way since the days of steel posts and
strings of barbed wire. In 1995, a U.S. Army construction battalion
replaced expanded metal and chain link fencing in another Arizona
border town, where I found myself in command. That year, we ar-
rested an astounding 116,000 foreign-born nationals illegally at-
tempting to cross the border in just that station area alone. Count-
less tens of thousands got away from our sparse staff of 62 agents.
That was our “thin green line.”

Then came the attack on September 11, 2001 (9/11). After the
horrendous, deadly attacks on American soil by foreign-born terror-
ists, the American people strongly communicated to Congress, to
the Administration, and to the media that they wanted our Nation
protected first and foremost at our borders.

In 2005, I found myself serving as the Chief of the Yuma Border
Patrol Sector in southwestern Arizona and the very southeastern
portion of California. About 450 agents covered that approximately
125-mile stretch of the border. They were working 8 to 12 hour
shifts—overlapping—covering the border 24/7.

During my first year as the Chief of Yuma, we arrested 138,000
foreign-born nationals attempting to cross the border illegally from
Mexico. They crossed under the cover of darkness and during broad
daylight. They crossed in vast and overwhelming numbers. They
crossed into Yuma and the urban centers where they could escape
quickly. And, they were led by unscrupulous smugglers who
brought them across the Colorado River—a water boundary—re-
mote desert, and towering mountains, where the temperatures can
skyrocket to 120 degrees or more.

We seized nearly 36,000 pounds of drugs that were driven or
backpacked into the United States just in Yuma alone. There were

1The prepared statement of Mr. Colburn appears in the Appendix on page 51.
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over 200 attacks by border bandits recorded by us that year. We
counted 1,800 victims, mostly from Mexico. The criminal gangs and
lone bandits from Mexico preyed on their own—robbing, raping,
and murdering fellow countrymen, including women and children.
Many of these people were staging to enter from Mexico or in the
process of entering illegally, led by guides that were actually work-
ing in concert with the bandits and sharing the take from those
robberies and assaults. Assaults on border law enforcement per-
sonnel numbered in the hundreds just in that stretch of the border.
Yuma had become the most dangerous stretch of the border at that
time.

So, in response to this, the Yuma Sector became the “proof of
concept” that America can protect and control its border when the
proper mix of resources are placed almost instantaneously. The
Secretary of Homeland Security prudently and thoughtfully exer-
cised his legislated waiver authority in consideration of certain en-
vironmental regulations, which posed a hindrance to construction
initiatives.

Nine hundred men and women from the National Guard, sup-
porting “Operation Jump Start,” descended upon the border in the
Yuma area. We built border barriers—fence—along the entire
stretch of the Yuma Sector. The Army Corps of Engineers and con-
tractors built double pedestrian fencing, vehicle barriers, and what
is known as “floating fence” in the Imperial Sand Dunes Park re-
gion. The style and material used depended on the geographic and
demographic challenges. We doubled the Border Patrol Agent man-
power, and we added sensors and communications technology.

Violent bandit activity went from that record 200 attacks the
year before—and over 1,800 victims—to zero after the fence was
built in Yuma. The number of violent assaults on Border Patrol
Agents also declined drastically.

Before fence, Yuma Border Patrol recorded 2,706 “drive-
throughs” in a 1-year period. This is where smugglers load up vehi-
cles with their contraband—be it drugs, people, or weapons—and
simply drive across the open, unfettered border. They cross the
river in shallow places, destroying wilderness landscape along the
way. They lose themselves in urban areas and traffic once reaching
paved roads. And, of those 2,706 “drive-throughs”, we recorded a
mere 13 captures and “turnbacks.” All of the rest got away, and we
do not know what they brought into the United States.

But, after fence, the next year, only six vehicles even attempted
to enter the United States at any place other than a designated
port of entry—and none of them got away. We captured or turned
back all of them. So, it went from 2,706 down to 6. Impressive.

By 2008, Yuma Sector arrests of illicit border crossers and traf-
fickers had dwindled, from over 138,000 my first year there as
Chief down to 8,363. The known attempts to enter and the “got-
aways” dwindled to an equally minimal number, compared to the
hundreds of thousands that entered and evaded arrest in the pre-
vious years.

I do encourage you to ask those Border Patrol Agents in the field.
They know. I recently completed a comprehensive tour of the bor-
der, myself, in South Texas, receiving robust “state of the border”
briefings and updates by several Border Patrol Chiefs and their
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staffs. I have spoken with the majority of Border Patrol leadership
that covers the Southwestern Border in recent days.

The bottom line: When I ask them about fence, every one of them
responds: “Yes, build new barriers where needed, improve existing
fence, and maintain timely repairs when breached by criminals or
damaged by the elements.”

Threats change. The transnational criminal organizations (TCOs)
simply will not go away. They try methods to defeat the fence, but
it persistently impedes their ease of entry and their ability to
quickly ingress into border communities and the interior of the
United States. It gives the protectors of our borders the time to de-
tect and respond to that illegal activity. It preserves the environ-
ment in the border wild lands.

This system-of-systems approach, implemented broadly and rap-
idly, is what makes tactical infrastructure—border fence—so valu-
able as a part of the solution.

Thank you, esteemed Members of the Committee. God bless the
men and women of the U.S. Border Patrol, and I remain ready to
continue this dialogue.

Chairman JOHNSON. Thank you, Mr. Colburn.

Our final witness is Dr. Terence M. Garrett. Dr. Garrett cur-
rently serves as professor and chairman of the Public Affairs and
Security Studies Department at The University of Texas Rio
Grande Valley (UTRGV). He has authored numerous publications
on eminent domain. Dr. Garrett is a military veteran and received
the National Defense and Air Force Achievement Medals for his
service. Dr. Garrett.

TESTIMONY OF TERENCE M. GARRETT, PH.D.! PROFESSOR
AND CHAIR, PUBLIC AFFAIRS AND SECURITY STUDIES DE-
PARTMENT, THE UNIVERSITY OF TEXAS RIO GRANDE VAL-
LEY

Dr. GARRETT. Good morning, and thank you, Chairman Johnson,
Ranking Member McCaskill, and the rest of the distinguished Sen-
ators on the Committee for inviting me here, today to speak to you
about the topic of fencing along the Southwest Border. Please note
that my testimony and other remarks today before you are my re-
sponsibility and may or may not reflect the views of and are inde-
{)endent of my employer, The University of Texas Rio Grande Val-
ey.

So, one of the things I am interested in discussing, first off, is
the cost to the U.S. taxpayer for the border wall itself. I have seen
reports anywhere between a few billion dollars up to $40 billion,
in a Massachusetts Institute of Technology (MIT) story that was
printed by the New York Times.

The public of the United States is not in favor. The Pew Re-
search Center shows that 39 percent of those polled were in favor
of a fence or thought the wall was important to build, while 59 per-
cent did not think the wall was important. The final cost to U.S.
taxpayers for the construction of Trump’s border wall remains to
be seen. It will be up to you, of course.

1The prepared statement of Dr. Garrett appears in the Appendix on page 56.



11

Bids will likely have to be extended—and they have been—for
wall building contractors to develop a clearer understanding for
government officials in charge of the project.

Now, I can tell you directly about past experience with the build-
ing of the wall in the Rio Grande Valley, as an example of this. In
the past, government contracts of now-existing border fence place-
ments illustrate how corporations have benefited from the building
of the border fence. Boeing’s Secure Border Initiative network
(SBInet), for example, received $7.5 million per mile—out of 110
miles—for constructing an 18-foot-high fence in the Rio Grande
Valley (RGV) during the period of 2006 to 2009.

In South Texas, the border fence was placed in areas where wild-
life refuges, landowners, farmers, and ranchers were located, re-
sulting in properties being apprehended by provisions of the Secure
Fence Act of 2006, which was made reference to.

So, the next thing I want to talk to you about is the account of
eminent domain issues at the university I was at previously, the
University of Texas at Brownsville and Texas Southmost College
(UTB/TSC). I have archived Dr. Juliet Garcia’s personal statement
archived at the University of Texas (UT). I am going to read some
pieces from it.

The President of the University of Texas at Brownsville and
Texas Southmost College, Dr. Juliet Garcia, refused to sign a U.S.
Customs and Border Protection document requesting right of entry
in October 2007. She did not sign the document for the following
reasons:

First, there was a risk to our property investment, because the
government sought access to land from levees to buildings in the
very heart of our campus, adjacent to the student union and the
Life and Health Sciences building. The right of entry was meant
to support preparations for the building of a fence that would jeop-
ardize campus security.

And, on that point, Mr. Ben Reyna, formerly of the U.S. Mar-
shals Service, was our adviser on this.

There had been no opportunity for genuine public input.
UTB/TSC has become a key player in the promotion of industry, es-
pecially ecotourism and reclamation of important wildlife areas, in-
clusive of thousands of acres of the Bahia Grande area. Many have
worked for decades to design a campus that is respectful of the nat-
ural and rich environment of this special ecological zone.

Finally, the right of entry jeopardized the important historical
heritage of the campus. The university campus encompasses sev-
eral significant historical sites, including historic Fort Brown and
Fort Texas.

In January 2008, UTB/TSC was sued in Federal court by the
Federal Government. On July 31, 2008, a final agreement was
reached with DHS. CBP dropped condemnation actions. The uni-
versity enhanced its own fencing, a 10-foot-high fence with high-
tech devices—paid for by the State of Texas, by the way—and
agreed to establish a center to study border issues, including secu-
rity.

I was part of President Garcia’s strategy team, and we went to
Rancho El Cielo, which is a biological research station 300 miles
south of Brownsville, Texas—near Gomez Farias, Mexico—along
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with UTB/TSC faculty and administrators and UT System attor-
neys. We considered what we had accomplished, in terms of win-
ning a victory, we thought of as being in the best interests of the
students, faculty, and citizens of South Texas. However, other citi-
zens along the Rio Grande did not fare as well.

DHS produced a document entitled, “Environmental Impact
Statement for Construction, Maintenance, and Operation of Tac-
tical Infrastructure for the Rio Grande Valley Sector,” dated No-
vember 2007. This document laid out the strategy for land con-
demnation proceedings against the citizens of the Rio Grande Val-
ley. The fence went primarily in areas where landowners were eco-
nomically—mostly citizens whose primary language was Spanish
and who had lower levels of education attainment. Wealthy land-
owners, whose primary language was English and had higher edu-
cation levels, were spared, and this was brought out in a Wash-
ington Post report. And, we had faculty, Jude Benavides and Jeff
Wilson, who conducted a 2010 demographic study on disparities as-
sociated with the proposed U.S.-Mexico border wall in Cameron
County, Texas, in “Southwestern Geographer” in 2010, and they
found out that there was collusion to actually go after the poor,
who would not resist.

Judge Hanen, as mentioned previously—320 eminent domain
cases wound up in his court, and 91 remain open. When Trump
signed his Executive Order last month, calling for his big, beautiful
wall, Hanen knew what that would mean. As he said to National
Public Radio (NPR): “What I thought was, ‘Oh, this is going to be
a lot more work for us,” Hanen said. It is going to be a lot of head-
ache. The people in South Texas—there are a lot of hard feelings
about the wall.”

My time is running out, but I have a few quotes here.

“You show me a 50-foot wall, and I will show you a 51-foot ladder
at the border. That is the way the border works.” that is from
Janet Napolitano, former Governor of Arizona, in 2005.

Deputy spokesman for the National Border Patrol Council
(NBPC) and Local 3307, Rio Grande Valley, Chris Cabrera, recalled
recently: “We came with this 18-foot wall, and the very next day
they had 19-foot ladders. It got to the point where we had so many
ladders at the station that they told us to stop bringing the ladders
in. It was just insane, the number of ladders. We had hundreds
upon hundreds.”

Cameron County Sheriff, Omar Lucio, says, “It is a waste of
money. It is not going to work. I do not care what Trump is say-
ing.”

I will stop at this point.

Chairman JOHNSON. Thank you, Dr. Garrett.

Senator MCCASKILL. Thank you.

Chairman JOHNSON. Let me first start with cost. I hear a lot of
estimates, and, again, they are all projections. But, let us take a
look at some actual costs. Again, I will refer people to our Commit-
tee’s report! on my trip to Israel: 143 miles worth of fence, con-
structed between 2011 and 2013, at an average cost of $2.9 million
per mile.

1The Majority staff report appears in the Appendix on page 76.
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Now, you can have some inflationary cost increases, but, again,
$2.9 million per mile. It is a pretty effective fence—from 16,000 il-
legal crossings down to 18—1-8.

By the way, if you would like your Minority report to be entered
into the record, I am happy to do so. I know you are talking about
270 acres of land being purchased at an average cost of about
$42,600. Depending on how you purchase that land—whether you
do it in furlough versus chain—660 feet by 66—or square
acres—somewhere the cost per mile of acquiring that land—based
on that, it would be $340,000 to $1 million. So, tack on $1 million
to 2.9 for the total cost of a 2,000-mile wall—and I do not think
anybody here in this hearing room is—maybe they are—suggesting
2,000 miles. We are looking at the right kind of fencing in the right
places. But, even that would be less than $8 billion—somewhere
between $5 and $8 billion. So, again, I want to be talking about
real costs.

Mr. Aguilar, the 650 miles of current fencing—again, I am wait-
ing on the study, and it will be interesting when we have real in-
formation from DHS with their evaluation and what the real rec-
ommendation will be. Can you just give me your evaluation of the
current fencing? About 350 miles of that is pedestrian fencing and
about 300 miles is vehicle fencing. How good is it? How much
needs to be replaced? In your estimation, how much more would
need to be built?

Mr. AGUILAR. So, the existing fence right now has been abso-
lutely critical to get us to where we are today—at the level of con-
trol that exists along our border with Mexico. But, again, I need
to reiterate that it is the fence, the technology, and the personnel
that is needed in order to be responsive to any kind of breaching
attempt that is done—whether it is with a 19-foot ladder or other-
wise—“otherwise” being the tunneling, the ultralights flying over-
head, the catapulting that is happening, and the bridging of the
fences. All of these things are, in fact, happening.

We cannot forget, though, that the purpose of the fence is to
deter, to impede, and to, basically, create more time and distance
for the officers to be able to responsibly react and take the actions
necessary.

So, of the existing fence that is out there now, there is quite a
bit of it that needs to be replaced, and the reason for that is what
Chief Colburn and I as well as other Border Patrol Agents did. We
actually built those fences back when we did not have the support
of the American public, as I put it. So, a lot of it needs to be re-
placed.

Now, as to how much is required, that is going to depend on the
chiefs that are in the field right now, which is exactly the position
that we took—that I took as the National Chief of the Border Pa-
trol—I was going to chiefs in the field, asking them what they
needed, where they needed it, what the type of fencing was, and
what the purpose and rationale was, taking into account the
very difficult decisions that we knew were going to be taking
place—eminent domain—heart-wrenching. I was born, bred, and
raised in Texas—not unlike Montana, not unlike Oklahoma, not
unlike Missouri, where some of these are very touching situations
and very hard.
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But, I have to say that the oath that people like Mr. Colburn and
I took was not to Texas, was not to South Texas, and was not to
southern Arizona. It was to the country. It was what was most
needed to be done to protect the country—the United States—in
the best way that we could. That is what we are looking for now
to move forward.

Chairman JOHNSON. You talked about the goal being to
impede—to deter. In Israel, their fence is about a 15-foot fence, and
the whole design—first of all, you can see through it, which is an
important design consideration.

Mr. AGUILAR. Yes.

Chairman JOHNSON. I think that is important. But, the whole
purpose of it was to give them about a 5-minute response time.

Mr. AGUILAR. Exactly.

Chairman JOHNSON. And, that is what they have: a 5-minute re-
sponse time. So, it is built with very thick rebar. It cannot be cut
through and it cannot just be clipped. You would have to have a
pretty good saw. It takes time, so that you have enough time for
the border patrol in Israel to respond. Is that basically the primary
goal of the fencing?

Mr. AGUILAR. Absolutely, it is to deter and impede the flow and
create that time and distance, which are critically important.

Now, depending on where you are building the fence, it could be
minutes, it could be hours, and, in some cases, the Border Patrol
could need longer than that to impede, in order to take the appro-
priate actions.

Chairman JOHNSON. You are talking about the specific chal-
lenges in Texas. I am not going to identify the Members of Con-
gress, but I have spoken with Texas Congress Members in the
House, who say that levees would really work well and are actually
supported by the public. Can you speak to that as part of the solu-
tion?

Mr. AGUILAR. That was a very unique situation that we took in
Texas. The levees, as we probably all have heard, are critically im-
portant for the flooding of the Rio Grande. And, the actions that
we took as part of the Border Patrol back then—the sitting chiefs
basically identified the Rio Grande at South Texas as requiring
fencing. We worked with the local community on an ongoing basis
and spoke to them at length about what could be done.

What we literally did is, we took the existing dirt levees, cut
them down the middle, and abutted against them—reinforced the
existing levees with concrete—in some areas as high as 20 or 30
feet. Above those levees, after we set that abutted concrete, we
built the walls that needed to be built on top of that to continue
from the deterrence perspective.

It worked very well. It was a community effort—community of
the locals, community of the Border Patrol as an organization, and
DHS.

Chairman JOHNSON. So, do you think that would be a solution
in larger areas of Texas?

Mr. AGUILAR. There will be some areas that can be accommo-
dated like that. One of the things that I am absolutely sure that
DHS, CBP, and especially the Border Patrol will be doing going for-
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ward on this is working with the local communities—as we did
back then.

Dr. Juliet Garcia, I worked with her personally on an ongoing
basis. I met with her three or four times at the University of Texas
in Brownsville on building and accommodating what we eventually
built at UTB.

Chairman JOHNSON. Mr. Colburn, in your testimony, you are re-
lating direct experience, similar to Israel—16,000 to 18—similar
types of dramatic numbers, in terms of fencing barriers actually
working. I have a little time left here. Of the 650 miles, how much
do you think needs to be replaced? How much more do you think
has to be built? And, we are not going to hold you to it, because
f\Zvelare going to wait for the DHS study—but, some sort of general
eel.

Mr. CoLBURN. I will answer it in two parts. First, the collection
of chiefs of the nine Southwest Border sectors all jointly say that
they need more fencing, as well as repairs and improvements on
existing fencing.

That said, just to name some mileage in Yuma Sector—the sector
that I served for a period of time as Chief—when the fence was
started—they currently have over 63 miles of primary fence and 9
miles of what is called secondary fence behind some of that pri-
mary fence. They have over 28 miles of all-weather roads. So, when
we talk about infrastructure, sometimes it is not just a barrier. It
is to give access.

We added nearly 9 miles of permanent lighting, which actually
the community of San Luis Rio Colorado, Mexico, was very appre-
ciative of—crime went down in Mexico as well. We added 44
miles of permanent vehicle barriers of a couple of different styles,
and we even had 9 miles of tertiary fence—in the flanks of the San
Luis port of entry, three rows of fencing.

That just gives an example of what is necessary. I think that the
gates and bridges that were built along the Colorado River, where
there are also ditches and irrigation usage of the water for farming,
we added 18 vehicle gates and one bridge to the bridges already
existing. We even added water wells for access by the agricultural
land users.

Chairman JOHNSON. So, basically, what you just rattled off there
and what I have in my briefing—about a couple hundred miles of
different forms of fencing—how long is Yuma Sector in total?

Mr. COLBURN. 125 miles.

Chairman JOHNSON. OK.

Mr. COLBURN. So, because it is overlapping, it exceeds that. And,
uniquely, the Imperial Sand Dunes National Monument area has
the floating fence, and I know you have probably—you can go on-
line and see. It is quite unique and quite effective. In 2008, we lost
a brave Border Patrol Agent, Luis Aguilar, because there was no
fence.

I was quoted by the Army Corps of Engineers, when they pub-
lished their book on fencing, on the front cover, as saying, “That
will never happen again there,” because of that floating fence.

Chairman JOHNSON. By the way, Israel has technology for sand
as well. It works quite well. Senator McCaskill.

Senator MCCASKILL. Thank you.
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I think additional fencing is essential and repairing fencing that
is in place is essential, but a couple of things came out in the
Chairman’s questions, and one is the issue of situational aware-
ness—that if you cannot see through and you do not have the tech-
nology to look over, then you are really handcuffing, in my opin-
ion—and I would like to know if you, Mr. Aguilar, and you, Mr.
Colburn, would agree that you are handcuffing the Border Patrol
Agents, because they cannot see and respond quickly enough if, in
fact, this is a concrete wall that you cannot see through and cannot
see over. Would that be a fair assessment, as to why we need to
be aware of situational awareness as we make these decisions?

Mr. AGUILAR. Situational awareness at the border, regardless of
what kind of infrastructure is built south of the border, in the case
of Mexico, is absolutely essential for the safety of the officers, for
reactionary time, for planning, and for taking the appropriate ac-
tions at the right time. That is why you will hear every Border Pa-
trol Agent say that there will definitively be a need for infrastruc-
ture supported by personnel and supported by technology.

Senator MCCASKILL. Technology.

Mr. AGUILAR. There is technology now that can give us that over-
head capability. There are tethered drones that will stay up for
weeks at a time that will give you a view, not just of the wall, but
north and south as to what is coming at you, the actions to take,
and the safest actions to take.

Senator MCCASKILL. And, when they cannot fly, they can use
those elevated night vision goggles—even at night—to get the situ-
ational awareness they need.

Mr. AGUILAR. That 1s correct. Yes, ma’am.

Senator MCCASKILL. That is the technology we are talking about.

I would point out that the prototypes that are being built are
walls. We took $20 million out of the technology fund that would
have provided more of that situational awareness, and we are
building prototypes of walls—not fencing, but walls. And, what I
am concerned about is that we are headed down a path toward an
outcome without fully considering what would be the most effective
use of the American taxpayer dollar, as it relates to securing the
border. And, that is what I have tried to hammer on—and I think
the Chairman and I agree on a lot of that.

Let me talk to Dr. Garrett for a moment about land acquisitions.
Is the government likely to run into resistance if they attempt to
condemn more property from Texas landowners?

Mr. GARRETT. Almost certainly. In fact, I did not get all of the
way through, but when you are talking about River Bend Golf
Course, which is a retirement community with hundreds of
homes—and very valuable—we call them “winter Texans”—when
they come down. They will probably fight it, even though they
came out in the Washington Post and the owners said, “Well, we
will try to work with CBP.” But, basically, the implication was,
“We will fight them.” So, they have the resources to fight, and that
was kind of the point where I was going with the university case.
There are other places along the border—Cimarron Development
south of Mission, Texas—that previously did not get the wall. Also,
you are talking about hundreds of more miles with private land-
owners that have yet to be——
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S%nator McCASKILL. And, they are all entitled to a jury trial, cor-
rect?

Mr. GARRETT. They are all entitled to a jury trial. And, if I can
say something on the levees—if I can add something—Kristian
Hernandez, in “the Monitor,” he looked at the cost, and he actually
quotes Representative Michael McCaul, the Chairman of the House
Homeland Security Committee, which basically—first of all, Ramon
Garcia, the county judge, and the mayor of McAllen came out with
a letter that said, in effect, “We are against the wall. However, if
you are going to build a wall, we would like to have levee infra-
structure similar to what we had in 2007.”

Now, we are talking about over 30 miles of levee infrastructure,
according to the article, and it would cost $12 million per mile for
a total cost of $378.93 million out of President Trump’s $2.6 billion
proposal.

Senator MCCASKILL. And, that is just for levee in that one——

Mr. GARRETT. That is just for the levee sections in Hidalgo Coun-
ty.
Senator McCASKILL. OK. Historically, has the government un-
derestimated the time and the expense of land acquisition, when it
comes to acquiring the land necessary to build barriers?

Mr. GARRETT. Yes, absolutely. It has been over—Judge Hanen
has had many years of cases before him. I was asked by Time mag-
azine a few years ago about it, and the needle has not moved very
much. And, the problem for the judge is, eminent domain cases
take a lot of his time, and it appears to me that he also deals with
criminal activities along the border. Why is he spending time and
taxpayer money defending—or working with lawsuit defenses on
behalf—for the plaintiffs, when, in fact, would he not be better
spending his time dealing with people who are apprehended and
engaged in criminal activities on the border?

Senator McCASKILL. What can you tell me—the fencing that has
been installed in Brownsville, it is right on the southern tip of
Texas. It must be, obviously, a dangerous place, because it is so
close to the Mexican border. What is the security situation like in
Brownsville?

Mr. GARRETT. Brownsville, itself, is the least criminal-ridden or,
violent community in all of Texas, according to the “Texas Trib-
une.” They looked at U.S. Department of Justice (DOJ) data, and
actually, corresponding roughly with about the time of the war on
drugs in Mexico by President Felipe Calderon, the border cities
began to see a precipitous drop in violence within those commu-
nities. So, how can you prove the fence works when, in fact, we had
a partner in Mexico, dealing with some of these criminal organiza-
tions? And, what has happened is, crime has dropped on the U.S.
side of the border.

Senator MCCASKILL. When you were Commissioner of Customs
and Border Protection, Mr. Aguilar, I think you ranked personnel
first, infrastructure second, and technology third. It is my under-
standing that you would now rank it: technology first, personnel
second, and infrastructure third?

Mr. AGUILAR. The ranking now is technology definitively first
just about anywhere along the border.

Senator MCCASKILL. Right.
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Mr. AGUILAR. Infrastructure and personnel will be going back
and forth depending on the area——

Senator MCCASKILL. Where you are.

Mr. AGUILAR [continuing]. Where you are going to be placing it.

Senator MCCASKILL. Would you agree with that assessment, Mr.
Colburn?

Mr. COLBURN. Yes. To borrow a famous two-word term from
many lawyers, “It depends.” It really does depend on the topog-
raphy, the demographics, the geographics, and also the climate. So,
there are times when manpower has the greatest value assigned,
other times where the tactical infrastructure does, and other times
when it is technology.

It is a chain that cannot be broken, though, so without the tac-
tical infrastructure, we will still not have accomplished border se-
curity. With it—along with the technology and manpower—I feel
that we will finally see that light at the end of the tunnel, and we
can secure all of the border—not just Yuma, not just other
stretches, but all of it.

Senator MCCASKILL. Thank you. Thank you all.

Chairman JOHNSON. Senator Lankford.

OPENING STATEMENT OF SENATOR LANKFORD

Senator LANKFORD. Thank you, Mr. Chairman.

Senator MCCASKILL. Just 1 second. Could I ask that the report
be issued into the record!—the one you referenced?

Chairman JOHNSON. Sure.

Senator MCCASKILL. Thank you. Sorry, I forgot.

Chairman JOHNSON. Without objection.

Senator LANKFORD. Mr. Colburn, you have had a unique experi-
ence, in that you were at a location in Yuma, saw the high crime
rate, saw the large number of people crossing illegally, saw the ve-
hicular traffic, and could not do anything about it. A wall goes up,
and then you saw the very significant drop in illegal crossings at
that spot—as well as vehicles and people.

Let me get some specific questions to you on some of this. What
did you see as far as delays? There has been a lot of conversation
about land acquisition. We had delays in construction, permitting,
road access and such. What did you see in delays? What were the
causes of those delays? And, did construction move in some areas,
while they working out the delays in other spots?

Mr. COLBURN. The delays in Yuma were not as significant com-
pared to, say, South Texas, and significantly, a lot of that has to
do with the fact that, along that 125-mile stretch of the border, 96
percent of the land adjoining Mexico on the U.S. side is federally,
publicly stewarded lands. So, it was the Bureau of Reclamation
within the Department of Interior (DOI), it was the National Park
Service (NPS), and it was the Bureau of Land Management (BLM).
It was Department of Defense (DOD), with the Barry M. Goldwater
Bombing Range. So, it was a variety of Federal and publicly
stewarded land.

That does bring in environmental considerations, but when I
mentioned earlier about rapidly layering on manpower, technology,

1The Minority report appears in the Appendix on page 181.
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and tactical infrastructure, that is what made Yuma that case in
point—was we were able to get that together quickly.

There are places, because of private ownership—as we have been
discussing—that are more challenging—as well as there are places
where the terrain, geographics, and climate will be more costly.
Levees will cost more than some of the barriers that we were put-
ting in in Yuma at the tune of $1.1 million a mile. So, compared
to the $5 million per mile in South Texas, it was rather efficient
in the desert areas of Yuma for much of that part of it. Not every-
where, though. We do have roughly 20 miles of river boundary.
People forget. They think of Arizona as all land boundary. But, the
Colorado River does separate, not just the States of California and
Arizona, but also Baja California Norte and Sonora. So, it is an
international boundary marked by water.

What the smugglers were doing there—they were building
bridges with sandbags, and their engineering was amazing. Over-
night, very squared, very level, and just inches below the surface
of the water, so that the bridges could not be detected off of the
reflecting angle of the sun in the early morning hours. They could
drive a number of vehicles laden with drugs across in the early
darkness hours. They were building those in one night. Talk about
how sometimes you do not have a technical solution? Well, now
they have technology that can detect it, and they have barriers that
can keep them from freely driving over the levees and across the
bridges.

But, we still had to wade into the river with machetes and slit
each bag of sand. So, as they built it during the night, we tore it
down during the day. And, that is what finally defeated them. It
became too cost-inefficient for the organized crime groups to
continue building one overnight. So, sometimes rudimentary
force—muscle—wading into the river with a knife and slitting open
bags is the solution.

As both the Chief and I have mentioned, there it is not a cookie-
cutter solution anywhere along the border. Each sector—even with-
in each sector—we find different combinations of resources that
solve that problem. But, certainly in Yuma, we had it easier, be-
cause of the publicly stewarded lands.

Senator LANKFORD. Mr. Aguilar, talk to me about the tech-
nologies. That is one of the prime areas to be able to innovate on
first. What technology is needed? And, what do we have that we
need more of? Or, what do we not have that we need to put in
place?

Mr. AGUILAR. The technologies have been an absolutely critical
part of anything done anywhere along the border. The type of tech-
nology that we are talking about is a technology that will give you
situational awareness—persistent situational awareness anywhere
that agents are going to be interested in what is happening along
the border.

Today, we have integrated fixed towers (IFTs), which started way
back when Chief Colburn and I were in the field. We have remote
video surveillance systems. We have mobile surveillance capability
systems.

Senator LANKFORD. Hold on. Slow down. Towers, how frequent?
Let us get more specific as we are talking through this. When you
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talk about towers, how frequently do you need those? You have a
2,000-mile border. Is that every 2 miles? Is that every 5 miles? Or
is that every 500 feet?

Mr. AGUILAR. Let me step back. Not the towers, because, basi-
cally, again, it goes back to the type of geography to decide where
we are deploying the kind of capability we are looking for.

In Arizona, for example, when I was the Chief of the Border Pa-
trol, we lined out the exact number of towers that had a viewshed
that had the capability to cover an entire area. But, along with
that, we had some problems, because we had, for example, the
Tohono O’odham Nation for 75 miles of the border of the Tucson
Sector where I was Chief—bottom line is, we were not allowed, be-
cause of the sovereignty of the Tohono O’odham Nation, to build
that type of technological capability.

But, today, there are technological capabilities that could now
basically give that same type of situational awareness—tethered
drones that basically are going to have viewsheds of 7 or 8 miles
wide—maybe even higher. So, in areas where we cannot put an in-
tegrated fixed tower or a remote video surveillance system—and,
by the way, the integrated fixed towers have the capability of a
viewshed of 8, 10, 12, or 13 miles, depending on where they are
placed—line of sight for infrared capability, line of sight for Dopp-
ler radar and line of sight for cameras—very high quality, high-fi-
delity cameras.

So, it all depends on where you are going to be placing them.
There are plans in place by the Border Patrol for the entirety of
the Southwest Border.

Now, we also have to take into account that, as an example, inte-
grated fixed towers, which work very well in Arizona, will not work
as well in South Texas. The reason for that is the vegetation, the
density, and the triple canopies. So, all of those things need to be
taken into account.

But, the chiefs are aware of what they need. There are designs
out there that, basically, have been put in place for that.

Senator LANKFORD. Great. Thank you.

Chairman JOHNSON. Senator Carper.

OPENING STATEMENT OF SENATOR CARPER

Senator CARPER. Thank you. Gentlemen, welcome this morning.
Particularly, Mr. Aguilar and Mr. Colburn, thank you for your
service to our country in many different roles. Dr. Garrett, wel-
come. We are delighted that you are here.

I am channeling my father this morning. My dad used to say to
my sister and me, when we would do some bone-headed stunt—he
used to say, “Just use some common sense. Just use some common
sense.” We did not have much of it. He said it a lot.

I am also channeling a woman who once came to one of my town
hall meetings years ago when I was a Congressman, and it was on
budget—how do we reduce the budget deficit, which was $1.4 tril-
lion about 8 years ago. Today, it is over $400 billion—$1.4 trillion
is down to about $400 billion—still way too much. So, we are talk-
ing about spending money that we really do not have for a wall.

But, I remember at this town hall meeting, a woman said to
me—we were talking about whether or not revenues could be a
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part of the deficit reduction plan, and she said, “I do not mind pay-
ing more taxes. I just do not want you to waste my money.”

“I just do not want you to waste my money.” And, I am very
mindful of that, as we think about the combination of tools that we
use to make our borders more secure.

Another one of my guiding principles in life is to find out what
works and do more of that. Find out what works and do more of
that. And, I think one of the common themes that comes from this
discussion here this morning is that there is no one answer. There
may be several answers. There may be several answers for the
same area of the border.

Another point that has not been mentioned—one of the reasons
why, I think, we saw, Mr. Colburn, that precipitous drop in illegal
immigration in the Yuma Sector is, the folks from Mexico are no
longer coming to the United States in such great numbers. In fact,
as you know, there are more people going back into Mexico from
the United States than there are Mexicans coming into the United
States, which is a big help, and that says to me—well, what are
some ways that we could convince people—where most of the ille-
gal immigration is coming from today—what could we do to con-
vince people in Guatemala, Honduras, and El Salvador not to come
up here. And, one of the things we could do, as the Chairman
knows and as Claire knows—the reason why they come to this
country is because their lives are miserable. Their lives are unsafe.
There are conditions of misery. We are complicit in their misery,
because of all of the drugs that we buy that are trafficked through
their countries. Well, why do we not do something to help in that
regard?

There is help on the way. It is called “Alliance for Prosperity,”
and it is literally taking “Plan Colombia”, something that has
worked over the last 20 years, and replicating it, with respect to
those 3 countries. The funding for that plan is, I do not know,
about $500 to $600 to $700 million a year. If we would just take
half of the money that we are talking about spending for a wall,
we could fund the “Alliance for Prosperity” for the next two dec-
ades, which is how long we have been funding “Plan Colombia”,
which has worked.

The last thing I want to say is about illegal immigration re-
form—immigration reform. I am not interested in, basically, saying
to people that are here illegally, “Well, you can just stay. We will
just provide immunity for you guys and let you stay.” I am not in-
terested in doing that. Most Americans are not interested in doing
that. We passed comprehensive immigration reform here in the
Senate, oh, gosh, 5, 6, 7, 8 years ago that did not do that, but, actu-
ally, did give people that were here who played by the rules, got
in line, worked, paid taxes, and spoke English—we gave them a
pathway to a legal status. I think that probably makes some sense.
I think a guest worker program makes some sense. And, Senator
Johnson and I talked about this more than a few times. A lot of
the people that are down there, they want to come here and go to
work and want to be able to go back home—maybe for good—and
we do not give them a very good opportunity to do that, because
when they get over here, they get stuck and they cannot go back.
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The last thing I want to say is on force multipliers. We have
mentioned some of the force multipliers that make sense, and I
have been down on the border from San Diego, where I used to be
stationed in the Navy, all of the way almost to Brownsville, where
we used to fly out of—Brownsville and Kingsport, but—Kingsville.
But, I have talked to hundreds of Border Patrol officers and said,
“What do you think we ought to be doing?” And, I am just going
to mention some of the answers they have given me—and some of
them we have heard here, today.

Not just helicopters, but helicopters are great. Not just drones,
but drones can be great. Not just fixed-wing aircraft, but they can
be great. But, let us make sure they have the right kind of surveil-
lance equipment inside of the aircraft—the Vehicle and Dismount
Exploitation Radar (VADER) system, which is actually one of a
number of packages that works very well. But, I used to go out in
Navy
P-3 Orion airplanes out over the ocean with my crew—a 13-man
crew—looking for people that were lost, ships that were sunk, or
whatever, with binoculars. Good luck. And, when we have a great
system, like VADER, and we have the aircraft, the drones, and the
fixed-wing aircraft, for God’s sake, let us make sure the surveil-
lance aircraft is equipped with that technology.

What have I heard that works? Drones with proper surveillance
packages. Horses in areas with high grass. And, helicopters, as I
mentioned earlier. Motion detectors sometimes make a lot of sense.
Mobile and stationary observation towers with the right kind of ob-
servation surveillance equipment on board.

Better intelligence. We have not talked about better intelligence,
but that is certainly a good point. Mobile and stationary observa-
tion towers. Cooperative agreements with landowners along the
border. Someone mentioned lighting. Those are all things that
work someplace along the border.

And, I have just given you a stream of consciousness here. Mr.
Aguilar, just react very briefly to some of what you have heard.
Does any of it make sense?

Mr. AGUILAR. Everything that you have just lined out there, plus
more, Senator, is exactly what any Border Patrol Agent that has
served on our Southern Border—or our Northern Border, for that
matter—will identify as needs and requirements. It is how you put
that package together that is critically important. It is those capa-
bilities added—placed against the requirements that the agents in
the field have.

So, yes, absolutely all of those things, plus other things that are
constantly being developed—situational awareness, for example.
Situational awareness capabilities that exist that should be applied
so that—terrain change, as an example. From an intelligence per-
spective, agents need to know when, in a remote or very rural area
of operation, terrain change has occurred—to notify them that,
“Hey, you need to be paying attention to this and taking those
kinds of efforts.”

Senator CARPER. Good. Thank you.

Mr. Colburn, one of the things I did not mention is, walls work.
I have been to Israel. They work. But, walls can be tunneled under
and climbed over. Fences work, and, as we have gone along, we
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have figured out how to make better fences. So, I am not saying
that those are bad ideas. In some places, they work great. But
1,900 miles of walls? Really?

Mr. Colburn, I am almost out of time. Please, briefly.

Mr. COLBURN. One other item that I

Senator CARPER. I just wanted you to react to my stream-of-con-
sciousness ideas—force multipliers.

Mr. COoLBURN. You have listed some very good ones, and your
sources being the Border Patrol Agents—as I said in my opening
remarks, ask the agents, and they will tell you.

Consequences—a system of consequences is extremely important.
If there are no consequences for illegal acts, then it encourages re-
turn.

Deterrence. The end game, of course, in the end, is to make the
criminal organizations that now own the movement of people along
the border—and drugs and weapons and cash—and create an envi-
ronment where they believe they can no longer get away with it.

Senator CARPER. OK.

Mr. COLBURN. And, you do that through all of those kinds of
resourcing, and the right amount of it in the right place.

Senator CARPER. Thank you, Mr. Colburn.

Very briefly, Dr. Garrett, please. Just react to the diatribe I just
went through.

Mr. GARRETT. Yes, I would say I have a colleague, Dr. Correa-
Cabrera, who is over at the Woodrow Wilson International Center
for Scholars. Last year, she was on a $200,000 U.S. State Depart-
ment grant studying a human-trafficking route—on the eastern
route from El Salvador, Guatemala, and Honduras through Mexico.
She is a great expert. She actually interviewed traffickers in pris-
ons in those countries and provided a report to the U.S. State De-
partment. That kind of intelligence, getting to your point, is very
valuable, I would think, in terms of understanding the connections
between transnational criminal organizations, which have begun
diversification—which is another one of her specialty areas—in
drug trafficking, in human trafficking, and in petrochemicals—hy-
drocarbons.

So, it seems to me, we are doing our country a disservice if we
do not utilize resources like that—like the Wilson Center and like
U.S. State Department grants. Those are the kinds of things that
we need to have to improve our intel.

Senator CARPER. All right. I am out of time. Thank you, Dr. Gar-
rett.

I would just say, in conclusion, Mr. Chairman and colleagues, we
have a lot of tools in our toolbox. We need to be using them. A wall
and a fence, is that part of the toolbox? Yes, it is. But, to spend
$15 to $25 billion, at a time when we have a budget deficit of over
$400 billion, is unwise, is unneeded, and is unaffordable.

Thank you so much.

Chairman JOHNSON. Just really quickly—as I stepped out for a
couple of minutes—in your stream-of-consciousness diatribe—your
words, not mine—did you mention cutting down vegetation, like
the carrizo cane? Was that part of the——
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Senator CARPER. I did not. That is one of the—I think, as Mr.
Aguilar or somebody said, there are other ideas. I think, in many
places, that is good.

Chairman JOHNSON. That would be a good one. Senator
Heitkamp.

Senator CARPER. Let us not use Agent Orange. Been there, done
that. [Laughter.]

Chairman JOHNSON. We will use some good tools.

Senator CARPER. Very good.

OPENING STATEMENT OF SENATOR HEITKAMP

Senator HEITKAMP. Thank you, Mr. Chairman.

Let me first start out by saying that there has been—we have
had a number of kind of hearings and discussions. There has been
no one to come before this body and suggest that we need to build
a concrete wall completely across the border. No one. Not one per-
son—no matter what political persuasion and no matter how they
represented their political thoughts in the last election.

So, I just wish we could get beyond it, so we could actually talk
about what we need to do on the border, because all of us share
the same goal, which is border security. Border security protects,
not only this country, but has a way of protecting people to the
south. I do not think there is any doubt about it.

And so, I have visited the Southern Border—actually, I am
known kind of on this Committee as being the person who always
reminds people that we have a very large Northern Border that we
need to pay attention to, but I have spent a lot of time on the
Southern Border, and I have talked to locals and people on the
Southern Border who think that this is crazy—what we do here,
because no one really engages the local people, who see it every
day, and talks to them about strategy and what needs to be done.
And so, I want to just make that point that, as Senator McCaskill,
the Ranking Member, I think, eloquently—talking to the personnel
who actually are responsible for border security—in her opening
comments talked about we need to spend a lot more time with the
people who live on and who study the Southern Border.

To that end, I have a couple of pieces of testimony that I would
like to submit for the record. One is from the Tohono O’odham
tribe,! which has people on both sides, and you know well the work
that has been done to build relationships there. They are deeply
concerned about whether those traditional collaborations will, in
fact, be disrupted. They have some great ideas on helping with
roads and with other infrastructure on the reservation that will
help them help the Border Patrol and the Department of Homeland
Security to secure the border.

Also, I have a statement from Howard G. Buffett, who has done
a tremendous amount of work, not only as a rancher down there,
but also looking at border security and trying to understand all of
the dynamics. And so, I would ask that these two documents be
submitted for the record.2

1The statement of Tohono O’'odham Nation appears in the Appendix on page 192.
2The statement of Howard Buffett appears in the Appendix on page 188.
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Chairman JOHNSON. Sure. Without objection. But, I also just
want to interject. When you say nobody is talking to them, that is
what this hearing is about—and we had Howard Buffett testify be-
fore this Committee as well. So, we are definitely trying to do
that—exactly what you

Senator HEITKAMP. There is no one on this panel who actually
is a Southern Border——

Chairman JOHNSON. Well, again, we have had 22 hearings on
this.

Senator HEITKAMP. Right.

Chairman JOHNSON. So, we definitely are talking to them, and
we will be doing that.

Senator HEITKAMP. But, would the Chairman agree that not one
person has come in front of this Committee suggesting that we
build a wall on the entire length of the border?

Chairman JOHNSON. Again, we are discussing the challenges in-
volved here, and we

1Senator HEITKAMP. And, we keep dancing around it, but the re-
ality is

Chairman JOHNSON. We are talking to people on the border as
well, because we had Howard Buffett testify before this Committee.

Senator HEITKAMP. We would go a lot further if we actually just
acknowledged that there are ways to secure the border other than
simply building a wall.

So, I have a couple of questions. How much private land will
need to be secured by eminent domain to build a wall along the en-
tire Southern Border? Do we know?

Mr. AGUILAR. As far as mileage goes, I do not think any one of
us would put a number on that. I can tell you that, in Texas, it
would be quite a bit. In places like Arizona, a lot of it is going to
be federally owned lands—State-owned lands—so we would work in
coordination with them.

Senator HEITKAMP. I think we have talked a lot already about
how barriers can slow the development—create a deterrence. But,
we know that there needs to be additional assets—especially per-
sonnel and technology. And, I think, until we see the report, I do
not think that we really will have a clear idea on how we deploy
all of those resources. And, I think, Mr. Colburn and Mr. Aguilar,
I think both of those factors have come up completely in your testi-
mony, which means take a look at the terrain, take a look at where
you are, take a look at what is possible and what is not possible,
and make sure that we have a border strategy that is smart and
that does not spend money where we do not need to spend money
just because we promised something during a political campaign.

Finally, I think one thing that has not been talked about here
is the role of Mexico. I think we all understand Mexico is not going
to pay for this wall if it gets built. But, there is a critical role that
our neighbor to the south plays, in terms of border enforcement.
And so, I am curious about how you see Mexico playing in border
enforcement, because it seems to me that Mexico must be a critical
partner in any effort on our shared border.

The migration spikes that we are seeing are originating in Cen-
tral America, as Senator Carper pointed out, not Mexico. But, peo-
ple are traveling through Mexico to get there. So, what do we need
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from Mexico that they are not doing now to forge a relationship to
stop the traffic? And, I would include, not only migration of people,
but also drug enforcement.

Mr. AGUILAR. So, as it relates to Mexico, first and foremost, I
think I would say the relationship between Mexico and the United
States is unprecedented. We have never had the level of relation-
ship that we have with Mexico now—in a very positive way. As we
speak today, the relationships, the strategies being put forth, the
efforts, the joint intelligence, the sharing, and the liaison—all of
those things have been improved dramatically.

Now, as with Canada, we need to do more of that. Those rela-
tionships need to continue to be solidified even beyond.

Senator HEITKAMP. But, you would agree that our rela-
tionship—law enforcement to law enforcement—with Canada is far
different than our relationship with law enforcement——

Mr. AGUILAR. Oh, absolutely. Look, not too long ago, Senator,
Mexico used to say, “Treat us more like you treat Canada, not like
you treat Mexico.” I think we are getting closer to that, because of
the evolution of where we were to where we have gotten. I often
say that, when I first came into the Border Patrol in 1978, the last
people that you would think about calling were the Mexicans when
something happened on the border. Today, they are the first ones
we call when we have a situation. And, you are absolutely right,
in that Mexico is pretty much at the place that we were 30 years
ago with our Southern Border. Their Southern Border is getting
overrun—not by people that want to stay in Mexico, but by those
who want to get to the United States. There is absolutely more
that needs to be done by them, with our assistance, on their South-
ern Border. There is more that needs to be done by the United
States and Canada in Guatemala, El Salvador, and Honduras, in
order to increase the rule of law, civil society, health, education, all
of these things.

So, that is exactly what we should be talking about, but we con-
stantly focus on the wall—as we should be focusing on our borders.
But, it needs to be a very systematic approach across the entire
breadth of what is causing the problems.

Senator HEITKAMP. I certainly look forward to the Department of
Homeland Security’s report, and I hope they do include a strategy
for collaboration with tribal entities that serve on both sides of the
border—but also the Mexican officials. But, we need to be realistic
about that relationship—and it is not Canada. I think we can all
agree on that.

Mr. AGUILAR. If I might, because I think this is critically impor-
tant, first and foremost, talk to the agents—talk to the Border Pa-
trol—and I assure you that they are absolutely engaged with the
communities. Now, they cannot please everybody within the com-
munities, but, if there is any—especially Federal—law enforcement
agency that has their thumb on the feel of what is going on with
the communities, it is the Border Patrol. We spend a lot of time
making sure that we have dealt with them, that we understand
their needs, understand their concerns, and build the relationships.
So, when the tough decisions were being made, all of those things
were being taken into consideration.
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Chairman JOHNSON. And, just to point out, we had a hearing last
week with the heads of the unions of the agents. We have, on a
bipartisan basis, a group of staff going down and talking right
down to the folks who are the boots on the ground. But, Senator
Heitkamp, when we talk about the insecurity of the Mexican-Cen-
tral American border, I remember our Congressional Delegation
(CODEL) in Guatemala, where you could basically walk across
the—we are here at the Border Patrol entry point, and you can ba-
sically walk across the boats.

Senator HEITKAMP. Right. They are swimming across. But, also,
Mr. Chairman, I want to remark about the great work that the De-
partment of Homeland Security is doing in those communities to
try and provide technological solutions—stopping buses—all of the
issues, especially as it relates to human trafficking. So, that was
a great trip. I hope we can do something like that again.

Chairman JOHNSON. Of course. Our guide was General Kelly, so
he knows what he is talking about. Senator Harris.

OPENING STATEMENT OF SENATOR HARRIS

Senator HARRIS. Thank you.

Mr. Aguilar, thank you for your service. According to the stra-
tegic plan from 2012 through 2016 of CBP, my understanding is
that the priorities include, in this order: first, preventing terrorists
and weapons from entering the United States; second would be
managing risk, which includes the adoption of technology and all
you have talked about, in terms of situational awareness; and third
would be disrupting and degrading transnational criminal organi-
zations.

Before I was elected Senator, I was the Attorney General (AG)
of California, and one of the first trips that I took after being elect-
ed back in 2011 was down to the border with Mexico. I surveyed
the tunnels and the border. I saw photographs of tunnels with
walls as smooth as the walls in this Committee room, lined with
air-conditioning and lighting, which made an obvious point very
clear: that there is a large investment of money by the
transnational criminal organizations—we estimate up to $3 billion
a year—in creating an infrastructure for them to be able to do their
business, which is the trafficking of guns, drugs, and human
beings. Would you agree with that?

Mr. AGUILAR. Absolutely, yes.

Senator HARRIS. And, in fact, I commissioned a report shortly
thereafter, which I, Mr. Chairman, would like to submit in the
record.!

Chairman JOHNSON. Without objection.

Senator HARRIS. “Gangs Beyond Borders,” which highlights the
concern that California has about the transnational criminal orga-
nizations.

One of the things that we learned in documenting this report is
that trafficking takes place because there has been an investment
in that, as we have discussed. But, trafficking includes not really
necessarily things coming across the border on foot, but also

1The report referenced by Senator Harris appears in the Appendix on page 195.
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through tunnels and by air. In fact, we document hundreds of
ultralight aircraft flights for the purposes of trafficking.

So, back to the point then of this wall. We also document, for ex-
ample, the use of panga boats, and, Mr. Colburn, you talked about
the waterways that are used for trafficking.

Do you agree that if the United States invests billions of dollars
in wall infrastructure, the cartels will simply invest more in under-
ground tunnels and water and aerial approaches?

Mr. AGUILAR. Yes. Yes, they will, and that gets to the issue of
what is making them do that.

Senator HARRIS. Right.

Mr. AGUILAR. It is the dollars. It is the draw. It is the draw of
illegal immigrants into this country. It is the draw of people seek-
ing asylum—political refugees. It is the draw of the narcotics com-
ing into this country.

Senator HARRIS. Well, let us be clear about that. When we are
talking about the trafficking of guns, of drugs, and of human
beings—there have been many people, including, I believe, the Sec-
retary of the Department of Homeland Security, that have ac-
knowledged that a major draw—especially in terms of the traf-
ficking of drugs—is America’s insatiable appetite for narcotics.
Would you agree with that?

Mr. AGUILAR. Yes, absolutely.

Senator HARRIS. Right, so that is not about immigrants creating
that appetite. The appetite exists in the United States, and just
basic principles of capitalism tell us that wherever there is a de-
mand, there will be a supply. Would you agree with that?

Mr. AGUILAR. Absolutely.

Senator HARRIS. So, when we are talking about this and we are
looking at the amount of money that it takes, in terms of our need,
to keep our border secure from the trafficking of drugs, guns, and
human beings, can you tell me what you believe the priorities
should be, in terms of the government funding CBP in its noble ef-
fort to keep our borders secure—and, in particular, secure from the
trafficking of illegal substances into the United States that harm
Americans in a very direct way?

Mr. AGUIiLAR. Well, if you take a look at funding, specifically
through a silo of CBP—and that is all that we are talking about,
CBP prioritization?

Senator HARRIS. Yes, just CBP. Yes, please.

Mr. AGUILAR. Because, if you go beyond that, there are other pri-
orities before CBP.

Senator HARRIS. Sure.

Mr. AGUILAR. But, as it relates to CBP, right now, given the cur-
rent environment that we face on the border, it is technology—and,
depenlding on where you go from there, it is infrastructure and per-
sonnel.

Now, Senator, one of our primary examples of success is, in fact,
California, when it comes to infrastructure. As young agents, we
both worked an area known as the “soccer field.”

Senator HARRIS. Oh, yes.

Mr. AGUILAR. It was a soccer field. It was American territory
that was ceded to Mexico. We could not go in there as a two-man
team. We had to, literally, go in there with a tremendous amount



29

of support, because we had ceded—smugglers operated there.
Today, on the soccer field, we have multi-million-dollar homes. We
have thriving commercial businesses. We have malls in that area.

Senator HARRIS. Right, but this is because of the work that hap-
pened many years ago.

Mr. AGUILAR. Yes.

Senator HARRIS. And, I applaud you for that work, but I think
we agree—and your testimony has made clear—that times have
changed

Mr. AGUILAR. Absolutely.

Senator HARRIS [continuing]. Because of the reordered priorities,
which have been quite successful.

Tell me something. The last major hiring surge of CBP agents oc-
curred during your tenure, correct?

Mr. AGUILAR. Yes.

Senator HARRIS. And, that surge and the corresponding rise in
the tactics of cartels to infiltrate CBP led Congress, while you were
there, I believe, to institute polygraph testing for new border
agents. Is that correct?

Mr. AGUILAR. That is correct.

Senator HARRIS. And, in August 2012, you testified to the House
Committee on Oversight and Government Reform (OGR) about
CBP’s efforts to prevent and detect corruption and misconduct in
its workforce, and specifically you said, “Background and periodic
investigations as well as polygraph examinations are consistent
with, and form the basis of, a comprehensive workforce integrity
plan.” Do you still believe that to be true?

Mr. AGUILAR. Yes.

Senator HARRIS. And so, President Trump issued this Executive
Order mandating the hiring of 5,000 new Border Patrol officers,
which would result in a 25-percent force increase. Would it not be
a threat to officer safety and public safety to loosen the processes
by which we determine who should be eligible and qualified to
enter the force?

Mr. AGUILAR. There is not a law enforcement officer—not just a
Border Patrol Agent—that would not say that lowering qualifica-
tions—lowering standards is unacceptable.

Senator HARRIS. Right.

Mr. AGUILAR. Now, we have learned a lot from that time frame,
where we basically doubled the size of the Border Patrol. The Bor-
der Patrol is much larger. They have the, benefit of all of the hard
lessons learned—the school of hard knocks. There are things that
can be implemented. There are things that we did right and things
that we could have done much better.

What you are referring to, I believe, Senator, is taking a look
now—which I actually applaud—leadership taking a look at what
it is that has been done in the past and what can we do better.
But, at the forefront of that, we should not, in any way, reduce
standards or qualification requirements.

Senator HARRIS. Thank you. I appreciate that. And, I know you
know that one of the concerns that we have is, given the amount
of money that the transnational criminal organizations—Sinaloa
and other cartels—have invested in making sure that they can
profit from their illegal activities—is to do a number of
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things—being creative around how they will get over and under
ground to be able to transport their wares. But also, they have, in
their history—and based on their business model—a real incentive
to compromise agents at the border. And so, we have to make sure
that we have the highest standards, so that we can make sure that
we are hiring agents, such as yourself and Mr. Colburn, who years
before were being creative in helping to secure our borders. I thank
you for your service.

Mr. AGUILAR. We are in lockstep on that, Senator.

Senator HARRIS. Thank you.

Chairman JOHNSON. Thank you, Senator Harris.

I just have to point out, based on what you said, that there are
probably far more areas of agreement on this Committee—which is
what we are trying to do. I will refer you—before you became a
Senator, on November 23, 2015, we issued a report after 13 hear-
ings and 3 roundtables on border security. Our key finding in the
report—and I am just going to read it—“America’s insatiable de-
mand for drugs”—the same words you used. “America’s insatiable
demand for drugs, coupled with smugglers’ insatiable demand for
profits, is one root cause, perhaps the root cause, preventing the
achievement of a secure border.” So, I am in total agreement with
you. It is our insatiable demand for drugs that is destroying public
institutions in Central America—crime-ridden—the impunity and
the corruption. That is something we really have to address. This
is incredibly complex, but I think there are a lot of areas of agree-
ment. I think we are finding that today, in this hearing, finding
what we need to do to secure our border, but also under-
standing

Senator HARRIS. Cause and effect.

Chairman JOHNSON. “We have seen the enemy, and it is us.”
Right?

Senator HARRIS. Thank you. I appreciate that.

Chairman JOHNSON. Senator Hoeven.

OPENING STATEMENT OF SENATOR HOEVEN

Senator HOEVEN. Thank you, Mr. Chairman.

I would ask that each of the witnesses talk for just a minute, in
terms of this balance or mix of infrastructure—meaning a wall,
technology, and personnel. Talk about your perception of the
strengths and weaknesses of each and the steps you would take to
address it right away and in what priority. Mr. Aguilar, if you
want to start?

Mr. AGUILAR. Sure. Thank you, Senator. Technology at the cur-
rent time, in the current environment, with current needs is going
to reflect the highest needs that the Border Patrol has for several
reasons. It gives you situational awareness. It gives you intel-
ligence—immediate juridical line intelligence—and it gives you the
capability to respond in an effective manner and in a safe manner.

Senator HOEVEN. And, when you say that, do you mean un-
manned aerial systems (UAS)? Do you mean sensors? Communica-
tions? Define some of:

Mr. AGUILAR. It is a combination of those things, dependent on
what area of the border you are talking about. We have areas, for
example, that both of us worked in Nogales, Arizona, where the
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canyons are basically so close together that an IFT tower will not
work. A remote video surveillance system will not work. But, a hel-
icopter can only fly for, I think it is, 2 hours. For Black Hawks, 2
to 3 hours. Whereas, a drone, a tethered drone—can stay up for
weeks at a time. Or, if you place a relocatable tower with the capa-
bilities of Doppler radar to detect movement, that has a high-fidel-
ity camera that can go 7 or 8 miles and detect a person—whether
he is carrying a bundle, a gun, a weapon, a longarm, and so forth.
These are the things that come into play.

So, it is the packaging of those capabilities that do exist by the
way of technology, identifying what best fits the area of the border
that is of interest, from an operational perspective, and placing it.

Now, part of that is going to be also asking if that package of
technology requires infrastructure to do that slowdown, if you
will—and create that efforts of time and distance and, in addition
to that, the personnel to respond to it. And, by the way, that per-
sonnel response may be in a Black Hawk, because of the area that
is so remote and rural.

So, it is all of these things. As the Chairman said, it is very com-
plex. There is not a “one-size-fits-all” for the border.

Senator HOEVEN. So, is the Department of Homeland Se-
curity—General Kelly and the planners—are they approaching this
in that holistic way?

Mr. AGUILAR. I can assure you that they are doing that, abso-
lutely. That is what we have historically done. That is what they
will continue to do.

Senator HOEVEN. And then, throw in the metrics piece,
ti)lo—measuring results and knowing what our success rate is out
there.

Mr. AGUILAR. Absolutely. And, that, again, is going to be a big
part of the technological capabilities, because it will give you that
situational awareness of what is happening, when it happened,
what the results were, and what are the actions needed to take for
any continued interest in that area of operation.

Senator HOEVEN. And, you need those metrics to know where
you have to adjust, improve, and strengthen your effort, right?

Mr. AGUILAR. Absolutely. Yes, sir.

Senator HOEVEN. Mr. Colburn, your thoughts on the same ques-
tion and how you would manage—I mean, this is a huge logistics
challenge, so how would—if you are king of the world and running
it, how are you going to do it?

Mr. COLBURN. At the risk of being a bit redundant with what
Chief Aguilar said—we actually worked together off and on
through about three decades, so sometimes we tend to think a lot
alike. But, I will take strengths first and just say simply that the
right mix rapidly deployed—and that is all of the above that we
have discussed—so rather than elaborating further. When it comes
to strengths, it is all of the above.

For the weaknesses—the missing link. Without tactical infra-
structure, then it is too weak. Without the right amount of man-
power, it is too weak. And, without the right mix of technology, it
is too weak. The links in the chain have to be equally strong, and
it has to be the right mix. And, it is not going to be the same in
San Diego as it is in Rio Grande Valley in South Texas.
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Lastly, we have talked about how the transnational criminal or-
ganizations have created their own business flexibility models.
They are not the old—as we used to call them—“mom-and-pop”
smugglers of 30 years ago. Now, the TCOs—the cartels—own the
border. They are the gatekeepers, they are the plaza watchers, and
they control who plies their trade there through a hierarchy of
smuggling and gang systems that report up their chain to them—
very much like a large corporation or a government.

That said, we talked about CBP and what they need in the silo
of CBP. One thing I have confidence in Secretary General Kelly as
well as the chiefs in the Border Patrol and the leadership of CBP
for, is that they will not ask for more than what they need. But,
they do need to be given exactly what they need to secure the bor-
der. And, that was my challenge in Yuma, and the way I put it to
both the American people, the Administration, and Congress at the
time was, it was not about empire building. It was about asking
for the right mix, but bringing it on—and bringing it on quickly,
ani:l it made a difference. But, out of 2,000 miles, that was 125
miles.

Senator HOEVEN. Again, how do you know when you have the
right mix?

Mr. COLBURN. You go to the professionals in the field, and they
walk it yard by yard, as they have done. They assess it, and they
identify what they think they need, compared to the kind of—foli-
age-penetrating radar did not exist in 2005 for the capabilities or
uses of the Border Patrol that exist now. So, when we talk about
next year’s technology, and we talk about the challenges of, say, to-
ward, in South Texas versus, say, in Arizona—now they have cre-
ated foliage-penetrating radar at the ground level—not just from
the air. So, fortunately for all of us, the technology evolves. And,
I know you will hear this from the Secretary, himself. If you can
get the right combination—less expensive is always better. I am a
taxpayer, too. That is why I say that it should be just what you
need, not more than what you need—and off-the-shelf and
integratable. It has to be integratable, so that it can be replaced
or added to and have an impact that way—whether it is in South
Texas or California—if it can be integrated.

Senator HOEVEN. Right, and you have to have a way to measure
results, something that we agreed to, so you know whether you
have the right asset mix out there, the right deployment level, and
so forth, right? I mean, that is really the way—you can have the
expert tell you what you should do, but you have to have somebody
to measure what you are doing.

Mr. COLBURN. Some of the metrics are easy and some of them
are not so easy, and that is what I have found in the law enforce-
ment world, in general. I remember speaking to an organization in
Arizona, the Arizona Association of Chiefs of Police (AACOP), a few
years ago, and at the end of my presentation on the state of the
border in Arizona, one of the municipal chiefs of the largest munici-
pality in Arizona raised his hand, during the question-and-answer
period and said, “So, Chief Colburn, when will you finally get abso-
lute control of your border in Yuma?” And, I said, “Chief, when will
you finally stop all crime in Phoenix?” And, he thought about that
for a minute and shook his head, and said, “Now I get it.”
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Crime will never go away, and they will not stop trying. But, we
can create a deterrent stature that will stop them. We have come
a long ways.

Senator HOEVEN. But, to create good policy in the whole immi-
gration area, we need to understand exactly what we are doing on
the border. We need to have some agreed-upon metrics, so that ev-
erybody does not come in with a different story about what the re-
sults are—I mean, get some kind of baseline—some kind of agree-
ment on what is going on. And, that is why the metrics are a very
important part of doing this.

Mr. COLBURN. Yes, and you are absolutely right. They have to be
universally the same and consistently measured that way—or they
are useless.

Senator HOEVEN. Right.

Mr. COLBURN. And, the chiefs demand——

Senator HOEVEN. And, to foster some understanding in the pub-
lic, right?

Mr. COLBURN. Yes.

Senator HOEVEN. We need it so that they really know what is
going on there. I think it is not only important, in terms of national
seiurity, but also in terms of creating and building support for good
policy.

Professor, I wanted to get to you. I know I am over my time, and
we have a pretty rough Chairman on this Committee, so I have to
be careful here.

Chairman JOHNSON. Yes, you do.

Senator HOEVEN. But, please share just a thought or two briefly.

Mr. GARRETT. OK. I want to kind of turn it around a little bit
and look at it slightly differently. Obviously, I cannot address what
they have. However, what about economic security on the U.S. side
of the border? When we escalate the trade war or when we put the
affront of the actual physical barrier—the wall—in front of Mexi-
cans that come over to South Texas, California, and other
places—I can tell you, the last time the wall went up, we lost mil-
lions in the Valley, and in terms of people coming over directly.
That is the fear this time around. In fact, the mayor of South
Padre Island is just terrified that Mexicans will not come over this
upcoming week for Santa Semana. We are going to lose all kinds
of money because of fear of coming over—because of the rhetoric
coming out from President Trump, primarily.

And also, the mayor of McAllen, he says the same thing. He says
that the effect of a trade war with Mexico would cascade beyond
lost jobs in the U.S. plants. Downtown stores would lose business,
lay off workers, and close up shop. Mexican investors would likely
sell off their U.S. properties, leading to plummeting real estate val-
ues.

McAllen, Texas—all along the Valley—because of what has hap-
pened since 2006, lots of Mexican nationals have bought property
on the U.S. side, along the Rio Grande—and, in particular, about
one-half of South Padre Island, which is a resort community that
depends heavily on tourism from Mexico, half of the properties
there are owned by Mexican nationals.

So, the idea is, if we terrify the Mexicans sufficiently, it could
cause a real problem for us along the Rio Grande border.
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Senator HOEVEN. Thank you.
Chairman JOHNSON. Senator Daines.

OPENING STATEMENT OF SENATOR DAINES

Senator DAINES. Thank you, Mr. Chairman.

I was struck by this press release that came out from U.S. Cus-
toms and Border Protection on March 8, which mentioned that we
saw a 40-percent drop in illegal Southwest Border crossings from
January to February. My understanding is that was far outside
normal seasonal trends. So, there is something—it is not just
within the statistical variation. Something has changed in the proc-
ess—in the system. Typically, the January to February change is
actually an increase of 10 to 20 percent. And yet, the numbers re-
ported by CBP say that it was a 40-percent drop. That breaks a
20-year trend. I am curious, Mr. Aguilar, why?

Mr. AGUILAR. This has actually happened before, Senator, and let
me just update that. March 8, I believe you said it was.

Senator DAINES. Yes.

Mr. AGUILAR. As of March 31—5 days ago, whatever it is—it is
actually up to a 67-percent drop, compared to last year.
hSeglator DAINES. So these are the February numbers updated fur-
ther?

Mr. AGUILAR. Yes.

Senator DAINES. OK. So, if CBP issued another press release,
you would say that they have updated the February numbers. It
was not a 40-percent drop. It is now a 67-percent drop?

Mr. AGUILAR. Right.

Senator DAINES. Is that going to come out with another release?

Mr. AGUILAR. I am sure it will.

Senator DAINES. OK.

Mr. AGUILAR. I am sure it will. They should.

Senator DAINES. My interest is even more piqued, let us say.

Mr. AGUILAR. Absolutely. And, we have lived this before. This
has happened before. As it relates to immigration, especially, when
the United States stands strong and takes certain actions—sub-
stantive actions—and substantive may be something—as, pri-
marily, the current Administration saying, “We are going to do
this,” and something substantive happens to do that. This Adminis-
tration has said, “We are going to address illegal immigration.”
ICE has started working in the interior—unlike other times. So,
that message resonates.

The problem is that it does not hold for long, unless those sub-
stantive actions continue. We saw this under the Immigration Re-
form and Control Act of 1986 (IRCA), under President Reagan,
when IRCA was passed. It dropped overnight. We saw this on the
border, when we took effective actions in California. We built infra-
structure, we added Border Patrol Agents, and we threw them in,
literally, overnight. There was a shift over to Arizona. We saw this
in Arizona, when we added agents to Nogales—we were both
there—and it shifted over to New Mexico and El Paso. But, then
what happens? When you cannot maintain that, it defaults right
back to where it was.

In the Border Patrol, specifically, when we started down the path
of strategic application of resources, there were three things that
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we talked about: We have to go into an area and gain the control
that is needed. Once you gain the control that is needed by way
of metrics, then you have to be able to maintain and sustain that
control—and then continue the expansion. So, it was gain, main-
tain, and expand.

So, there has to be substantive actions—substantive decisions to
hold what it is that you are doing.

Senator DAINES. So, what are the one or two things that we
need to do now to ensure that we do hold this—maintain, as you
said—this dramatic decrease in illegal crossings?

Mr. AGUILAR. Well, what we are talking about here is addressing
the border—the needs of the border and the needs of the Border
Patrol, as identified by the current chiefs in the field: technology,
infrastructure, personnel in the right mix, in the areas that they
need it.

In addition to that—and this is a whole other hearing, Senator
Johnson. You and I have talked about this. The supporting entities
to the Border Patrol—what happens when an unaccompanied alien
child (UAC) is apprehended by the Border Patrol—or a family unit?
There has to be a system in place where it can be handed off, so
they can get right back to the border. But, now that is not the case.

And then, our Executive Office for Immigration Review (EOIR)
system—or immigration judges—are overwhelmed and are dock-
eting cases 8, 10, 15 years from now on people that need to have
immigration hearings. It is all of these things combined.

Senator DAINES. So, we are here, today to talk about physical in-
frastructure—a wall. Clearly, a wall and some kind of physical bar-
riers are a means to an end. The end is to reduce the number of
illegal crossings. If you were to prioritize—I am going to ask all of
you this question to think about. If you were to prioritize where
this Committee—where Congress should place its efforts—because
you mentioned, for example, the backlog with judges is one part of
this equation—what would you tell us? I recognize we need to be
able to do more than just one thing at a time. But, if there were
two or three things we should prioritize in stacked, ranked order,
to reduce the number of illegal crossings, what would they be?

Mr. AGUILAR. Prioritize and—this is the way I would answer that
question. Prioritize a system that can have the impact. That
system has to begin with the Border Patrol, given the current envi-
ronment. There are things happening now that have to be ad-
dressed. So, begin with the Border Patrol—its needs and its re-
quirements—and then take a look at the supporting entities for the
Border Patrol.

And, by the way, somewhere in that system—and this is up to
this body and the House of Representatives—you have to take a
look at what it is we do, from an immigration requirement, in this
country. Is it comprehensive immigration reform? All of these
things are part of that systematic approach that needs to be taken.
But, if we are going to look at the immediate border, it is Border
Patrol-centric requirements and the supporting entities to the Bor-
der Patrol. By that, I mean ICE support, the Department of Health
and Human Services (HHS) support, the Office of Response and
Restoration (OR&R) support, and EOIR support. That right there
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would be a border-centric approach that would make a world of dif-
ference.

It is not the entire solution, by the way, because there is so much
more that needs to be done.

Senator DAINES. Thank you. I am going to run out of time. There
is so much to talk about here. But, back to the topic at hand, as
it relates to physical barriers on the border, what is left for Con-
gress to do to get this infrastructure built?

Mr. AGUILAR. Fund. Fund, appropriate, and——

Senator DAINES. So, the authority exists.

Mr. AGUILAR. The authority exists.

Senator DAINES. We have all of the legal authority. The con-
straint is funding?

Mr. AGUILAR. Funding and identification from the Border Patrol,
CBP, and DHS as to what the requirements are, yes—and fund
those requirements.

Senator DAINES. I am out of time. Mr. Chairman, thank you. You
probably all wanted to answer the top three, right?

Chairman JOHNSON. Go ahead and answer, but then we will cut
it at that.

Senator DAINES. Mr. Chairman, I want to give everybody a
chance to

Mr. GARRETT. Can I answer?

Senator DAINES. Go ahead. Mr. Colburn, do you want to answer
it as well?

Mr. COLBURN. Yes, please.

Senator DAINES. OK.

Mr. GARRETT. I would say that we need to have a hemispheric
policy, first and foremost. We need to stem the flow of migrants
coming across. I think that is far more important than trying to
stanch the bleeding once they come into this country. So, if we
were able to use diplomacy, use resources—economic and polit-
ical—to stabilize these regimes—and, second, I would say, to re-
duce drug consumption in the United States—I think we have all
touched on that today—on this side of the border, which is a driv-
ing economic reason. So, I would give you those as the two top
things we need to do.

Senator DAINES. I am very encouraged by Secretary Kelly. When
he thinks about this, he thinks as U.S. Southern Command
(SOUTHCOM) leadership. He brings a much more systemic view of
this. And, when you talk about the Southern Border, Secretary
Kelly says, “Well, it starts 1,500 miles to the south.”

Mr. GARRETT. Absolutely.

Senator DAINES. The point you are making—Mr. Colburn, please.

Mr. COoLBURN. Thank you. The question that you posed to us ac-
tually I asked just recently during my comprehensive border tour,
in which I was able to get state-of-the-border briefings by a number
of chiefs—mnot all nine of the Southwest border chiefs, but most of
them. And, every one of them said relatively the same thing
in speculation. There is historically—predictably—a surge in cross-
ings come January—or mid-January forward, if you look back dec-
ades—and yet that did not occur this year.

Senator DAINES. Right.
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Mr. COLBURN. They said that they thought there was actually a
psychological impact—that there is this symbolic holding of one’s
breath by the transnational criminal organizations and by the gov-
ernments of Mexico, Guatemala, El Salvador, and Honduras, be-
cause of the new Administration in place—and that it does not
mean that they will not at some point decide, “OK, I think we can
continue plying our illegal trade.” But, there is this, I will call it,
“symbolic” or “symptomatic” holding of one’s breath corporately
across the organizations—and they have slowed down. They are
watching and waiting to see if Congress, the American people, and
the Administration have the will to follow through with completing
it. And, if we do, then we may see this as a continuing down trend
of crossings—deterrence.

Senator DAINES. There are early reasons for hope right now, but
I know many Americans are just so frustrated by this fundamental
lack of enforcing the rule of law. And, perhaps, that change in tone
and tenor will be it—again, it is a complicated system. We have
talked about it at length. There are multiple variables here. But,
let us just say that I think we are off to a better start.

Mr. COLBURN. If I may—sorry—another thought occurred to me
just now. Something else that is historically unprecedented has oc-
curred over the last 2 years, where Mexico deported more Central
Americans—from Guatemala, Honduras, and El Salvador—than
the United States did. That is very symbolic. My personal history
with Mexico is sending teams to train those protectors, Grupo Beta,
the rescuers. It was always easier to call the Mexican people and
their government leadership as a constituency—it is always to pro-
vide support from the United States of America’s government when
it is saving lives and rescuing people. So, we always started that
way with Grupo Beta and rescuing.

But, actually, the late Deputy Assistant Attorney General, I be-
lieve his name was Nemesio Lugo, who has since been assassinated
by the cartels, turned to me over lunch one day and said, “We have
a real problem on the Southern Border because they are remaining
in Mexico and looking for work in Mexico instead of going forward.”
So, Mexico is beginning to experience the economic drive
that—there are seven billion people in the world, and five billion
of them want to come to America, because of that economic drive.
And, Mexico is beginning to experience that, too.

So, I think we can continue to partner with them and the other
countries, and as General Kelly said, “It starts beyond our bor-
ders.”

Senator DAINES. Thank you for your candid and insightful com-
ments today. Much appreciated.

Thank you, Mr. Chairman.

Chairman JOHNSON. Thank you, Senator Daines.

I would just summarize kind of what I am hearing. Dr. Garrett,
you said to “stem the flow.” Overall, I think you have to end the
incentives for illegal immigration. There is a host of them: our in-
satiable demand for drugs—I mean the fact that people are coming
here for the opportunities in America—so have a functioning guest
worker program. I would say to end the length of the adjudication
problem, which is incentivizing children from Central America to
take the very dangerous journey. We had a surge of flow from
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Brazil, and Secretary Chertoff sent those folks right back, and it
ended the flow. So, I think you focus your attention on how you
stop the incentives for illegal immigration.

I just have one final point and a question, because Dr. Garrett
talked a little bit about the reduction in crime in the border cities.
In Wisconsin, Al Capone had a really nice vacation spot on an is-
land, and he did not create a whole lot of crime up there. He want-
ed to keep law enforcement’s attention off of him. And, as I have
been on the border and I have talked to sheriffs, that is kind of
their explanation, too. I was actually surprised that there is not a
whole lot of crime at the border—again, they really do not want
law enforcement paying a whole lot of attention to what they are
doing in those towns. I would just ask Mr. Aguilar and Mr.
Colburn: Is that an accurate assessment?

Mr. AGUILAR. The sheriffs know their areas, but I lived the cha-
otic borders of the late 1980s, early 1990s, and so forth. Crime was
rampant. Crime was absolutely rampant. There was everything
from stolen vehicles—Senator Hoeven asked about metrics. One of
the metrics that we actually used, which may sound a little ridicu-
lous—but it was things we were watching. Ladies could not put
clothing out to dry in their backyards because it was stolen. When
that stopped happening, we said, “Wow, something is happening
here.” Merchants could not keep their doors open to their stores,
because the smugglers were taking over the stores. That is a local-
ized metric.

The associated criminal activity with an uncontrolled border is
very high. Breakings into homes—into ranchers’ homes—these
things went on and on and on.

Chairman JOHNSON. So, what happened? Why is crime reduced
then?

Mr. AGUILAR. The increase in personnel—Border Patrol per-
sonnel—the increase in infrastructure, and the increase in tech-
nology. Those are the things that, basically, lowered the criminal
activity.

Chairman JOHNSON. Mr. Colburn, do you want to chime in on
that at all?

Mr. CoLBURN. I will just add that I remember 30 years ago pa-
trolling the border—and I was the new guy as a supervisor, who
had just arrived in 1 of my 10 duty stations. And, as we were pa-
trolling the border, we came across what I would describe now as
a palatial estate, with high walls around it, on the U.S. side, just
within view of the border. And, as we drove by, the journeyman
veteran agent that was riding with me said, “Yes, that is the house
that dope built.” A lot of those groups that are investing in America
are the cartels. A major shootout in San Diego a few months ago
was cartel on cartel in a bedroom neighborhood.

So, part of the risk, of course, is as they are killing each other
in Mexico, and right across from McAllen, Texas, in the Rio Grande
Valley, South Texas, some of the most violent warfare-like fighting
is going on, as we speak—where gun battles last 8, 10, or 12 hours
overnight, blockading and burning vehicles

Chairman JOHNSON. Which, by the way, is exactly what we hear
from the people on the border. They are hearing all that gunfire
and they are hearing those battles.
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Mr. COLBURN. Most of what I get—I am still a member of
the—as a private citizen and consultant in retirement from the
Border Patrol, I am a member of the intelligence and information
community, but I get open-source information. And, what is going
on in Mexico—the violence of the cartels makes the Colombians of
the 1980s look like amateurs. It makes the Islamic State of Iraq
and Syria (ISIS) and the Taliban look like amateurs. That is how
brutal they are. It is almost a contest to see who can out-brutalize
each other.

Chairman JOHNSON. I do not even want to mention the brutality
I have heard.

Dr. Garrett, we will let you close it out here.

Mr. GARRETT. OK. So, in Brownsville—UTB, our campus, has ac-
tually been hit by three bullet rounds, but they were from the
Mexican Army, in a shootout. We were actually in an academic af-
fairs committee meeting when Tony Tormenta of the Gulf Cartel,
was taken out by the Mexican military. The Mexican military has
been very instrumental, in terms of battling the groups very vio-
lently. That is where the violence is taking place. It is not taking
place over on the U.S. side primarily. Most of it is in Mexico, unfor-
tunately.

Chairman JOHNSON. Again, I will attribute that to—I will call it
the “Al Capone syndrome.”

Senator McCaskill, do you have anything else?

Senator MCCASKILL. No.

Chairman JOHNSON. Again, I want to thank the witnesses. 1
think this has been an incredibly interesting hearing—again, our
22nd. We are going to keep laying out these realities, and I appre-
ciate you contributing to that effort.

The hearing record will remain open for 15 days until April 19
at 5 p.m. for the submission of statements and questions for the
record. This hearing is adjourned.

[Whereupon, at 11:33 a.m., the Committee was adjourned.]
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Opening Statement of Chairman Ron Johnson
Fencing Along the Southwest Border
Tuesday, April 4, 2017

As prepared for delivery:

Good morning and welcome. In January, the president signed an executive order that,
among other things, calls on the Department of Homeland Security to “secure the southern
border of the United States through the immediate construction of a physical wall on the
southern border.”

To fulfill this mandate, the department is seeking various proposals on infrastructure
prototypes. These prototypes include both concrete walls and other materials, such as the
bollard-style fencing used along parts of the border in California and Arizona today.

The purpose of these additional border barriers is to gain control over the southwest
border. As Secrctary Kelly testified to the committee in January, “the number one threat to the
nation is that we do not have control of our borders. Without control, every other kind of
threat—drugs, illegal migrants, counterfeit manufactured goods and pharmaceuticals, diseases,
terrorists, and the list goes on—can cnter at will, and does.” I look forward to welcoming
Secretary Kelly to our committee once again tomorrow to explain the department’s acquisition
strategy and budget requests for fiscal years 2017 and 2018.

Before we discuss future strategies and funding, however, it is important that we reflect
on the lessons learned from the last major construction project on the border. Today we will hear
from two witnesses with extensive experience in these efforts. These witnesses will help us
examine the current barriers and infrastructure along the southwest border, including the types of
fencing that proved to be the most effective in deterring and disrupting border threats. We will
also explore how additional barriers will assist the department in fulfilling its mission. The
purpose of the original 650 miles of fencing was to provide “persistent impedance,” an important
tool to slow unlawful border crossers down and enable Border Patrol agents to make
apprehensions. The purpose of the newly proposed construction project is to fulfill the
administration’s commitment to finally gain control over our southwest border. It is important
that we carefully evaluate what type of infrastructure is best suited to that objective.

As Secretary Kelly and other witnesses have told this committee, fencing is not a
panacea. We nced a layered approach to border sceurity, one that includes technology,
manpower, a commitment to the rule of law, and the climination of incentives for illegal
immigration. But it should also be obvious, as the Obama administration’s chief of the U.S.
Border Patrol testified before the committee, that fencing does work and we need more of it.

The department has the legal authority to construct additional fencing along the
southwest border. This committee will continue to work with the department to ensure that we
make smart choices that enhance our defenses against the networks that traffic in drugs, in

people and, potentially, in those seeking to cause us harm.

I thank our witnesses for being here today, and I look forward to your testimony.

(41)
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U.S. Senate Committee on Homeland Security and Governmental Affairs
Hearing on “Fencing Along the Southwest Border”
April 4,2017

Ranking Member Claire McCaskill

Opening Statement

Chairman Johnson, the title of today’s hearing is “Fencing Along the
Southwest Border.” Although there are important lessons to be learned from the
fencing that has already been constructed at the Southwest border, I think it’s
important to remind everyone that President Trump isn’t talking about building a
Jence. It’s a WALL. It says so very explicitly in the President’s January 25 executive
order. It says so in the Requests for Proposals that Customs and Border Protection
released last month. And, so, before we get this hearing started, I hope we can all
agree to speak frankly. This is not a fence we’re talking about. It’s a WALL.

Now, what will that wall look like? How much is it going to cost? Exactly
how is Mexico going to reimburse American taxpayers for the billions of dollars
they are already being asked to spend on the wall? The Administration has not
provided the American people with answers to these important questions.

Since the beginning of this Congress, this Committee has been conducting

ongoing oversight of the Department of Homeland Security and its plans to construct
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a concrete border wall. T have asked my staff to report to this Committee and the
taxpayers on the results of our oversight of The Wall to date.

Based on information provided by Customs and Border Protection officials to
Committee staft, the wall that President Trump has promised could cost nearly $70
billion. That works out to more than $200 for every man, woman, and child in the
United States. And I’'m not sure that’s a cost the American taxpayer is willing to
bear, especially when we were told day after day that Mexico would be paying for
the wall — not the American people.

The Department has told us that they plan to use funds intended to acquire
remote video surveillance for prototypes of the concrete wall. I was down at the
border in February and I spent a lot of time with Border agents. And I asked each
Border Patrol agent, “What do you need from us? What will make you better able
to do your job?” Time and time again, they told me they needed technology.
Technology was the thing that was going to make them better at their job. And now
the Department is taking money from video surveillance to use for wall prototypes.

And what about the cost of acquiring all of that land that’s going to be needed
to build the wall? Approximately two-thirds of the U.S.-Mexico border is private
and state-owned land. Some of this land has been in pecople’s families for
generations. And I don’t think President Trump realizes what a time-consuming —

and expensive — process the land acquisition piece of this project is going to be.
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According to CBP, along one stretch of the border — mostly in south Texas —
400 land acquisitions were needed to build some of the fencing that’s in place now.
Of those 400 acquisitions, 330 condemnation lawsuits had to be filed by the
Department of Justice. Most of the lawsuits were filed in and around 2008. And of
those 330 condemnation cases, more than 90 are still pending today, nearly a decade
later. This is not going to be the quick and easy process that President Trump says
it’s going to be.

And it’s not going to be cheap either. According to CBP, the Government has
spent about $78 million on land acquisition for existing fencing. And those were the
parcels that were the easiest to acquire. It’s going to take $21 million or more to
resolve the cases that are still pending. And nobody I've asked can tell me just how
much it’s going to cost to seize the rest of the land that will be needed to build the
wall that President Trump has ordered.

In the course of preparing for this hearing, my staff talked to a number of
different landowners in south Texas who weren’t happy about how they were treated
by the government back when existing fencing was being built a decade ago. One
of those people is a gentleman from Brownsville, Texas, whose family runs a
farming operation in the area. This person had the misfortune of living in a house
that was too close to the Rio Grande River, which is the international border with

Mexico in much of South Texas. In some cases, there’s a mile or two of land
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between where fencing was built and the river, and that’s how this man’s house —
and some of the most fertile land in the world — ended up on the wrong side of the
fence.

When the government came knocking on his door in 2006, this Brownsville
farmer was offered just a few thousand dollars for the narrow strip of land where an
18-foot-tall fence would eventually be built. He wasn’t offered any money for the
dozens of acres of farmland that would be trapped between the fence and the Rio
Grande River. When he went to take out a loan to send his 3 girls to college, he
wasn’t able to do so — the fence had made his property virtually worthless.

In this particular case, in order to access the portion of his property that was
south of the fence, including his house, he had to enter a code on a keypad and then
a gate would swing open. Can you imagine having to pass through an 18-foot-tall
fence just to access the land and the house that you own? Think how isolated you’d
feel — how cut off from the rest of the country you would be. For this person in
Brownsville, those concerns became very real just a few weeks ago when the house
that he lived in burned to the ground. The Brownsville farmer told my staff that the
fire marshal couldn’t save his house from the flames because, despite the assurances
of the federal government when the fence was built, the local emergency services

department had never been given the code to open the gate in the fence.
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Regardless of how you feel about President Trump’s wall, Mr. Chairman,
that’s just not how people should be treated. American families need to be treated
with dignity and respect, and they need to be fairly compensated for any land that is
taken from them.

I’ll be the first one to tell you that we need to enforce the immigration laws
that we have on the books and provide DHS officials with the tools and resources
they need to secure the border. And maybe that means they need a wall. But if
we’re going to pay to build this thing, we need to be honest about some of the true
costs to the American people. Let’s start today by speaking frankly about how much
it’s going to cost, how difficult it will be to acquire the land, and some of the impacts
on American landowners on the border — and whether the benefits of a wall justify
those costs.

Thank you Mr. Chairman, and I look forward to hearing from the witnesses.
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Written Statement for the Record
Submitted by David V. Aguilar to the
U.S. Senate Homeland Security and Governmental Affairs Committee
Hearing on Fencing Along the Southwest Border
April 4, 2017

Mr. Chairman, Ranking Member McCaskill, distinguished members of the Committee. |
am honored to appear before you today to testify on issues associated with securing the
southern border of the United States, to include what has taken center stage in the
ongoing border security discussion — construction of a physical wall along the
Southwest border.

My testimony is informed by my 35-year career as a Border Enforcement Officer and
Department of Homeland Security Executive. | served as an Agent in muitipie Border
Patrol sectors, including as the Chief of the Tucson Sector at the time when unlawful
entries into the United States across our border with Mexico were at an all-time high.

My views aiso reflect my experience as the former Acting Commissioner of U.S.
Customs and Border Protection (CBP), Deputy Commissioner of U.S. Customs and
Border Protection, and National Chief of the U.S. Border Patrol. It was during my tenure
as National Chief, that we developed and implemented our nation’s first-ever National
Southwest Border Strategy, doubled the size of the Border Patro!, constructed over 650
miles of border infrastructure, and initiated the organized application of technology
along our border with Mexico.

Maintaining a safe and secure environment along the U.S. — Mexico border is critical. A
safe and orderly border that is predicated on the strong rule of law deprives criminal
organizations, drug cartels, and criminal individuals the opportunity to thrive. It also
provides a solid foundation for trade and economic development between Mexico and
the United States and provides for improved security and quality of life in our border
communities and throughout our nation.

Today's Southwest Border Security Challenges

lilegal border crossings have dropped dramatically, our border communities are some of
the safest cities and communities in the United Sates, and trade between our two
nations is thriving. The barriers and infrastructure built and expanded between 2005
and 2011 along the border played a large part in the enhanced control of our southwest
border. We have done much to secure the border but there is much more to do.

Borders are dynamic, significant challenges remain, and new ones are developing. Drug
trafficking into the United States is still a major problem, as is the illegal flow of bulk
cash and firearms to Mexico from the United States. These criminal activities are the
principal causes of the violence that has afflicted Mexico.

Border fences, walls, and tactical infrastructure, are a definitive part of the border
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security solution. Those of us with first-hand knowledge and security experience at the
U.S. — Mexico horder understand that infrastructure, technology and personnet are
critical aspects of the solution that will ensure enhanced control over the entire border.
Walls, fences and vehicle barriers are an integral part of a border enforcement system.
Their purpose is to impede, deter, and siow down the illegal flow of people and vehicles
across our land borders between the ports of entry. Properly designed, placed and
supported, this type of physical infrastructure creates an environment which enhances
the Border Patrol’s enforcement capabilities and its efforts to detect, deter, identify,
classify, respond, and resolve illegal border entries.

The Department of Homeland Security’s (DHS) Current Fencing Authority

The statute which authorizes DHS to deploy barriers along the international borders is
Section 102 of the lilegal Immigration Reform and immigrant Responsibility Act of 1996
and supporting amendments. The Secure Fence Act of 2006 (Public Law 109 367)
directed the Secretary of Homeland Security to establish operational control of the
border to prevent unlawfui entries into the United States between the ports of entry.
The act alsa provided the Secretary of Homeland Security the authority to construct
fencing and security improvements in the border area from the Pacific Ocean to the Guli
of Mexico. The executive order on Border Security and Immigration Enforcement
Improvements issued on January 25, 2017 by President Trump restates the authorities
included in the Secure Fence Act and explicitly directs the Secretary to take all
appropriate steps to immediately plan, design, and construct a physical wall along the
southern border. There is no restriction that would bar DHS from constructing additional
fencing or other barriers along the border provided that the Secretary concludes such
construction is essential to achieve control of the border.

Congress has also provided the Secretary broad authority to waive “all legal
requirements” that may impede construction of barriers and roads. Despite these
authorities, challenges remain, including:

« Environmental Considerations

o There are numerous federally endangered or threatened species living along the
border.

o In Arizona for example, 85% of the land along the border are Federal lands set
aside to protect wilderness and wildlife, such as Organ Pipe Cactus National
Monument and the Cabeza Prieta National Wildlife Refuge.

s Land Ownership

o Most of the land along the Texas border is privately owned. Landowners will
have to be compensated for use of their lands for either construction or
construction access. Eminent domain may have to be exercised to take land
required for the construction of border infrastructure.

o While the Federal Government does have a 60-foot easement (the Roosevelt
Reservation) along the border (except in Texas), this will be insufficient to

2
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construct certain types of barriers, access roads, and apply supporting
technology (e.g. double fencing with a patrot lane between them).

o Tribal Autonomy

o The Tohono O’odham nation occupies 75 miles of the U.S.-Mexico border in
Arizona.

o The U.S. Government will need to reach agreement with this Native American
nation to construct barriers on their land.

The Border Patrol’s Experience with Barriers at the Border

The above noted issues will have to be taken into consideration. But it is important to
note that there is nothing more destructive to environmentatly sensitive land and quiet
communities than the uncontroiled illegal flow of people, vehicles, smugglers, and
criminal organizations. The placement of fences and deterrent infrastructure in
previously uncontrolled parts of the border have actually allowed for the rejuvenation of
areas that had previously been devastated due to heavy illegal pedestrian and vehicular
traffic. Fences, barriers, and walls have been instrumental to the Border Patrol’'s
successes on the border. But we must not forget that personnel and technological
capabilities are a vital part of an integrated border-control strategy. Situational
awareness, observation/surveillance capabilities, and Border Patrol resources are
essential in order to be able to promptly respond to detected border incursions.

As of May 2015, DHS had installed 353 miles of primary pedestrian fencing and 300
miles of vehicle fencing along the U.S.-Mexico border. These barriers — along with
significant increases in Border Patrol personnel, improved detection and surveillance
capabilities and the strategic deployment of resources to support iterative border control
strategies — have significantly improved control of the border. Migrant apprehensions at
the border have decreased significantly, dropping from nearly 1.7 million in Fiscal Year
2000 to 408,870 in fiscal year 2016. In the first quarter (Oct-Dec) of the current fiscal
year, the Border Patrol apprehended 136,670 individuals at the U.S.-Mexico border.

President Trump directed the Secretary of Homeland Security to develop a strategy
within 180 days to obtain and maintain complete operational control of the southern
border. | believe walls, fences, and border infrastructure will definitely be a part of what
the Border Patrol will be identifying as current requirements. The Secretary’s findings
should inform what types of barriers should be constructed, where they should be
constructed, and construction priorities.

Other Considerations

There are muitiple threats that must be addressed at the U.S.-Mexico border. These
include trafficking of drugs, trafficking of arms, contraband within legal trade, and money
laundering. The criminal organizations that work to defeat our border enforcement
efforts are too often solely looked upon as drug and human smuggling organizations.

3
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These same organizations will provide illegal access into our country for anyone willing
to pay the going price. Our military men and women are fighting the enemy on foreign
ground. We have enemies that will pay any price to get to us and our way of life. We
have hardened our airports and ports of entry making it extremely difficult to get to us by
air. We must responsibly address our borders.

Conclusion

Since the Border Patrol first began building infrastructure (fences, walls, vehicle
barriers) along our nation’s border there has been endless debate on its’ value. Border
Patrol Agents and the Border Patrol as an organization agree that properly constructed,
placed, and supported physical infrastructure is essential to border security.

Thank you for the opportunity to provide testimony to this committee as you consider
how to support the Department of Homeland Security in meeting its critical mission of
achieving a higher ievel of control, from all threats, at the U.S.-Mexico border. 1 look

forward to your questions.
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Chairman Johnson, Ranking Member McCaskill and distingnished Members
of the Committee, I am honored and humbled to be invited to testify today
before the committee on Homeland Security and Governmental Affairs
regarding “Fencing Along the Southwest Border.”

I will describe some of my experience and knowledge of the history of tactical
infrastructure, also known as fences and barriers, pertaining to the
international boundary between the United States of America and Mexico.

Thirty-five years ago, in southeastern Arizona, I was building border fence
with a post hole digging tool, a wire-stretching tool, a heavy coil of barbed
wire and a good pair of leather gloves. Alone, and with no backup, my
partner and I dug post holes and strung wire in Douglas, Arizona, standing
inches away from Mexico.

Three or four strands of barbed wire would not halt people from crossing, or
stop smugglers from defeating our efforts with a simple pair of wire cutters.
But, it marked the border; our “line in the sand.”

We’ve come a long way since the days of steel posts and strings of barbed
wire. In 1995, a U.S. Army construction battalion replaced expanded metal
and chain link fencing in another Arizona border town, where I found myself
in command, at the time. That year, we arrested an astounding 116,000 illegal
aliens in that one station’s area of responsibility. Countless tens of thousands
made it past our sparsely staffed “thin green line.”

Then, 9-11-2001 came. After the horrendous, deadly attacks on American soil
by foreign born terrorists, the American people strongly communicated to
Congress, the Administration, and the media that they wanted our nation
protected at our borders.

In 2005, I found myself serving as the Chief of the Yuma Border Patrol
Sector, a stretch of the border that spanned southwestern Arizona and
southeastern California.
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About 450 Agents covered the approximate 125 mile border with Mexico in
the Yuma area, working overlapping 8 to 12 hour rotations, 24-seven.

During my first year as Chief of Yuma, we arrested over 138,000 foreign
nationals attempting to cross our border from Mexico. They crossed under
the cover of darkness, and during broad daylight. They crossed in vast and
overwhelming numbers, into Yuma, and were led by unscrupulous smugglers
across the Colorado River, remote desert and towering rocky mountain
ridges, where summer temperatures can push upwards of 120 degrees.

We seized nearly 36,000 pounds of drugs driven or backpacked into the USA,
and there were over 200 attacks by border bandits that year. We counted
eighteen hundred victims, mostly from Mexico. The criminal gangs and lone
bandits from Mexico preyed on their own; robbing, raping and murdering
fellow countrymen, women and children, who were staging to enter, or during
the act of crossing the border. Frequently, the guides acted in concert with
the bandits, sharing in “the take.” Assaults on border law enforcement
personnel numbered in the hundreds. Yuma had become the most violent
stretch of the border.

So, in response to this, Yuma Sector became the “proof of concept” that
America can protect and control its border, when the proper mix of resources
are placed almost instantaneously. The Secretary of Homeland Security
prudently, and thoughtfully exercised his legislated waiver authority in
consideration of certain environmental regulations which posed a hindrance
to construction initiatives.

Nine hundred men and women of the National Guard, supporting Operation
Jump Start, descended upon the border in the Yuma area. We built border
barriers —fence—along the entire stretch of the border in Yuma Sector. The
Army Corps of Engineers, and contractors built double pedestrian fencing;
vehicle barriers, and what is known as “floating fence” in the Imperial Sand
Dunes. The style and materiel used depended on the geographic and
demographic challenges. We doubled the Border Patrol Agent manpower,
and added additional sensor and communications technology.
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Violent bandit activity went from the record 200 attacks and over 1,800
victims the year before, to zero, after fence. The number of violent assaults on
Border Patrol Agents also declined drastically.

Before fence: Yuma Border Patrol recorded 2,706 known “drive-throughs” in
a one year period. This is where smugglers load up vehicles with their
contraband of drugs and people, and simply drive across the open, unfettered
border, and cross the river in shallow places, destroying wilderness landscape
along the way. They lose themselves in urban areas and traffic once reaching
paved roads. Of the 2,706 drive-throughs, we recorded a mere 13 captures
and turn backs. The rest all got away, with no idea what or who they brought
in.

After fence: Only six vehicles attempted to enter, at other than a designated
port of entry. None got away — we captured or turned back all of them. From
2,706, down to six. Impressive results.

By 2008, Yuma Sector arrests of illicit border crossers and traffickers had
dwindled from over 138,000 down to 8,363. The known attempts to enter and
the got-aways dwindled to an equally minimal number compared to the
hundreds of thousands that entered and evaded arrest in previous years.

I encourage you to ask the Border Patrol Agents in the field. They know. I
recently completed a comprehensive tour of the border in south Texas,
receiving robust “state of the border” updates from some of the Border Patrol
Chiefs and their staffs. I have spoken with the majority of Border Patrol
leadership covering the Southwestern states in recent days.

Bottom line: when I ask them about fence, every one of them responds: “Yes,
build new barriers, where needed; improve existing fence, and maintain
timely repairs when breached by criminals, or damaged by the elements.”

Threats change; the transnational criminal organizations will not simply go
away. They try methods to defeat the fence, but it persistently impedes their
ease of entry and ability to quickly ingress into border communities and the
interior of the United States. It gives the protectors of our borders the time to
detect and respond to the illegal activity. It preserves the environment in the
border wild lands.
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This system-of-systems approach, implemented broadly and rapidly is what
makes tactical infrastructure, border fence, so valuable as part of the solution.

Thank you, esteemed Members of this Committee. God bless the men and
women of the U.S. Border Patrol.

I remain ready to continue a dialogue regarding this topic.
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Please note: Due to the strict time constraints for me to compose a complete and proper testimonial
statement, 1 submit the following previously prepared academic conference paper to the United States
Senate Homeland Security and Governmental Affairs Committee — Senator Ron Johnson, Chair; Senator
Claire McCaskill, Ranking Member. ~ Dr. Terence Michael Garrett, March 31, 2017

American Society for Public Administration 2017 Conference Atlanta, Georgia March 17-21, 2017.
Session - Monday, March 20, 2017 at 8:00 AM - 9:30 AM.

Session/Panel Title: Social Equity, Economic Integration, and Political Responses to
Immigration 1ssues between Mexico and the United States

Paper Title: Where there’s a wall there's a way: The end (?) of democratic discourse regarding
immigration and border security policy

Author: Terence M. Garrett, Ph.D.

Professor and Chair of the Public Affairs and Security Studies Department
The University of Texas Rio Grande Valley

One West University Blvd., BPOD1 Room 1.120C

Brownsville, Texas 78520

Tel. 1+956.882.8825; Fax 1+956.882.8893

Email: terence.garrett@utrgv.edu

B10:

Terry Garrett (Ph.D., University of Oklahoma, 1997) has doctoral field concentrations in public
administration, comparative politics, and international relations within the academic discipline of political
science. Dr. Garrett is currently department chair and professor of Public Affairs and Security Studies
(PASS) at the University of Texas Rio Grande Valley, having previously served as department chair in
the Government Department at the University of Texas at Brownsville (UTB) (2010-2012), provost
fellow for leadership (2010) at UTB, and Master of Public Policy & Management (MPPM) graduate
adviser (2007-2010; 2013 to present), and is currently Master of Public Affairs (MPA) adviser in Public
Policy for the UTRGV PASS Department. Dr. Garrett serves on University of Texas System Chancellor
(Admiral) McRaven’s Texas National Security Network (TNSN) as a member of the TNSN steering
committee. Prior to entering a twenty plus year career in academe, Terry Garrett was a military technician
(excepted civil service) in the Oklahoma Air National Guard and was a veteran of the First Gulf War
having served as an active duty non-commissioned officer in the United States Air Force as a
communications center operator {September 1990 to March 1991 with a top secret security clearance for
cryptologic communications security management, AFSC 49171), He received the National Defense and
Air Force Achievement medals for his service. Terry Garrett was honorably discharged in October 1992,
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Abstract: Border walls have become part and parcel to corporate strategies to garner profits in the new
era of post-911 insecurity. Combined with pre-911 agribusiness, service industry and other corporate-
industrial expansion including encouraging the “ongoing” recruiting of undocumented cheap labor, the
twin corporate policy directives are achieving profits at the expense of the people migrating from Latin
America. Building on previous work, the authors analyze the problems created by corporations, complicit
government agencies and elected officials in terms of maintaining a status quo that effectively exploits
communities from both sides of the US/Mexico border. Policy alternatives are developed, offered and
examined to alleviate the continuing misery that affects people living on both sides of the border using
critical and postmodern theoretical frameworks.
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Qur border is being breached daily by
criminals. We must build a wall & deduct costs
from Mexican foreign aid! donaldjtrump.com

198 248

Figure 1: Tweet produced by Republican presidential candidate Donald J. Trump, April 16,
2015

Introduction: Defining the Problem of “Walls” in the USA Border Security Context

As of March 16, 2017, President Trump proposed an initial investment towards border security and
the wall. Elements include a $2.6 billion “down payment” for the border wall, the hiring of 1,000
Immigration Customs Enforcement (ICE) agents and 500 Customs and Border Protection agents — all
under his proposed budget (Fandos, March 16, 2017, para. 1, 8). The fate of funding Trump’s wall now
rests with Congress as part of the overall appropriations process. Additionally, the proposed budget will
have cuts made in other agencies in the Department of Homeland Security (DHS) including the
Transportation Safety Administration (TSA) and the Federal Emergency Management Agency (FEMA)
(para. 10). The border wall between Mexico and the USA is now under consideration for being
constructed, or being extended, once again.

Walls have long been used as a solution to address public policy situations such as national security,
economic security, and the prevention of an influx of migrants to cross into sovereign territory. Questions
arise as to how effective walls are in terms of addressing security and migration issues. Garrett (2012)
notes that “Justification for increased national or ‘homeland’ security in the wake of the ‘war on

terrorism’ and September 11 brought about a fusion with the anti-migration policy proponents who have
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used the events to politically force the US Government to procure land for fencing in the region, through
the authority of the 2005 Real ID Act and the 2006 Secure Fence Act passed by Congress and signed into
law by President Bush, in the hopes of attaining a more secure border with Mexico and to prevent a
terrorist attack sometime in the future” (pp.74-5). Garrett and Storbeck (2011) submit that walls — such as
the USA-Mexico border fence in the Rio Grande Valley ~ represent potential harm to the people dwelling
in the region, portraying the 110-mile long wall as “the consequences of U.S. wall-building policies in
terms of semiotics [Baudrillard’s simulacral, space [Foucault’s heterotopias], and subjectivity
[Agamben’s homo sacer] (p. 530). We see a continuation of the policy of “wall building,” at least
rhetorically, with the president-elect of the USA. There are political, economic, psychological, and social

consequences for this wall as there are for others.

In addition to the political consequences, there are economic issues associated with the border wall
related to migration policy. Garrett (2013) makes the case that ...

The general lack of a substantive debate over the relative merits of effective
governmental polieies on immigration and border security is indicative of the power of
the market spectacle. The two market-based solutions:

(1) bring in the undocumented workers for their cheap (and exploited) labor; or

(2) keep the undocumented workers out by constructing border fences and
accumulating surveillance equipment — preclude any viable alternative
strategies such as, for example, providing legal entry for workers that reflect
more accurately their true impact on society or providing support to workers in
their own country of origin,

Worker products that are relatively inexpensive and plentiful appear to come into
conflict with corporate interests in border security whereby extcnsive apparatuses are
manufactured and systematically maintained. Cheap labor and lucrative government
contracts trump cffective and socially meaningful dialogue (p.34).

The market “spectacle” is explained as being the ...

...heir to all the weakness of the project of Western philosophy, which was an attempt to
understand activity by means of the categories of vision. Indeed, the spectacle reposes on an
incessant deployment of the very technical rationality to which that philosophical tradition gave
rise. So far from realizing philosophy, the spectacle philosophizes reality, and turns the material
life of everyone into a universe of speculation (Debord, 1967/1994, pp. 17-18, adapted from
Garrett, 2013, p. 33).
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And now integrated in society as ...
... The spectacle has spread itself to the point where it now permeates all reality. It was easy to
predict in theory what has been quickly and universally demonstrated by practical experience of
economic rcason’s relentlcss accomplishments: that the globalisation of the false was also the
falsification of the globe (Debord, 1988, p.6).
We take a position in this paper that exploitation of labor — that primarily from immigrants from Mexico,
Honduras, El Salvador, and Guatemala — is part and parcel of the phenomenon of globalization. The wall
is a symbolic obstruction, used in all manner to hinder, if not stop, migrants from cntering the USA. The
wall cannot completely prohibit determined migrants. The wall can be, and is, used to as an apparatus

(Agambcn, 2009) or simulacrum (Baudrillard, 2006) to convince Amerieans that they are secure, whether

they are or are not. The border wall is an outgrowth of the society of the spectacle — and is a spectacle.

Background: Where There’s a Wall, There’s a Way?

The terrorist attacks of September 11, 2001 provided the impetus for the building of the border wall -
combining fear with policy to enable construction through the passage of federal laws. The 2006 Secure
Fence Act and the 2005 REAL ID Act were passed to enable the Secretary of Homeland Security to build
approximately 650 miles of fence along the US-Mexico border by overriding environmental and property
laws already passed into law as well as requiring passports, or land-based passport eards, for re-entry into
the USA by its citizens. The pressure on private land owners, particularly in Texas, brought about
changes to the Secure Fence Act. According to Dinah Bear, former White House Counsellor, then-
Senator Kay Bailey Hutchison (R-TX) sponsored and passed an amendment to the 2006 law in 2007 “to
give the Secretary of Homeland discretion in the fence’s location [and she] crafted language that made the
700-mile mandate a floor, not a ceiling,” meaning that “Trump can build more than 700 miles if he wants
to...” {(del Bosque, November 18, 2016, para. 7). The result is that while Texas land owners along the US-
Mexico border won temporary relief from the initial border fence construction, the 2007 amendment

enabled further future construction through 2010 before government contraets expired.
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From 2011 to 2017 no further wall building effectively took place. The Obama administration had in
place a border fence mostly inherited from policies implemented in the Bush administration. The border
security policy of the USA consisted of the fence along with increased surveillance apparatuses and an
increased number of Customs and Border Protection (CBP) agents to 21,370 deployed along the US-
Mexico border by 2015, although the employees’ union for the CBP Rio Grande Valley sector leadership
wanted an additional 5,000 personnel in testimony to Congress (National Border Patrol Council. March
17, 2015, para. 13). The addition of 5,000 CBP agents for border security was coincidentally the number
cited by Republican presidential candidate Donald J. Trump that found its way eventually into an
executive order for construction of the border wall. The National Border Patrol Council was one of the
first government employee unions to back Mr. Trump in March 2016 and viewed the new wall as a “vital
tool” to control undocumented border crossers (Morrissey, November 18, 2016). ICE agents are
represented by the National Immigration and Customs Enforcement Council that “represents 5,000
immigration officers and law enforcement support staff” out of nearly 20,000 employees (Valverde,
January 26, 2017, para. 7). Once Donald J. Trump was inaugurated on January 20, 2017, the CBP and

ICE unions have the president they endorsed.

The resulting executive order by President Trump on January 25, 2017 is now in effect as law to build
more fence, or a wall, although Congress has to authorize funding for said wall applicable here as ...

Sec. 2. Policy. It is the policy of the exccutive branch to:

(a) secure the southern border of the United States through the immediate construction of a
physical wall on the southern border, monitored and supported by adequate personnel

50 as to prevent illegal immigration, drug and human trafficking, and acts of terrorism; [and]...
Sec. 3. Definitions. (a) "Asylum officer" has the meaning given the term in section 235(b)(1)(E) of
the INA (8 U.S.C. 1225(b)(1)).

(b) "Southern border" shall mean the contiguous land border between the United States and
Mexico, including all points of entry.

(c) "Border States" shall mean the States of the United States immediately adjacent to the
contiguous land border between the United States and Mexico.

(d) Except as otherwise noted, "the Secretary” shall refer to the Secretary of Homeland Security.
(e) "Wall" shall mean a contiguous, physical wall or other similarly secure, contiguous, and
impassable physical barrier.
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The cost of new border wall is yet unclear, although there is an estimate that the “cost of a border wall is
potentially enormous, with initial estimates ranging from a few billion dollars to $14 billion. And that’s
just for constructing the wall or fence; it does not include a range of other expenses, from maintenance to
border patrol agents to purchasing private property from Texas landowners” (Bade and Bresnahan,
January 5, 2016, para. 10). Complicating factors for constructing a new wall include a “yet-to-be-
released” Government Accountability Office (GAQ) report that “estimates the cost of a single layer fence
at $6.5 million per mile, or $10.4 million per mile for a double-layer fence” (para. 23). Senator Majority
Leader, Mitch McConnell, estimates the border wall will cost between $12-$15 billion (LoBianco, Raju
and Barrett, January 26, 2017). As of February 9, 2017, an internal Trump administration report has
determined that the cost of the border wall will be between $21.6 billion and $25 billion and take up to
three and one half years to complete (Ainsley, February 9, 2017 — see breakdown in Figure 2 below). The
largest estimate for border wall construction is from a Massachusetts Institute of Technology Review
estimate of between $27 billion to $40 billion for one thousand miles (New York Times, February 25,
2017). The USA public is not in favor of the wall as a recent Pew Center Poll shows that 39% of those
surveyed were in favor, or thought the wall was important to build, while 59 percent did not think the wall
was important (Sulis, January 6, 2017). At this point in time, the task of determining the final monetary
cost of the border wall is difficult and will likely take years before the total is complete.

Phases — Dates Miles of Coverage and Location Estimated Cost

Phase one: 26 miles (42 Kilometers) near San Diego, California; | $360 million
September 2017 El Paso, Texas; and in Texas's Rio Grande Valley

Phase two: Dates 151 miles (242 km) of border in and around the Rio | $11-15 million per mile

as yet unknown, Grande Valley, Texas; Laredo, Texas; Tucson,

presumably after Arizona; El Paso, Texas and Big Bend, Texas

September 2017

Phase three: Dates | Unspecificd 1,080 miles (1,728 km) - effectively the | $11-15 million per mile
as yet unknown ~ remainder of Mexico/US border

final completion
date ~ end of 2020

Figure 2: Trump Administration Internal Cost Estimate Report - $21.6 billion (low estimate) total for the
Proposed Border Wall (Source: Based on Ainsley, February 9, 2017)
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The final cost to US taxpayers for the construction of the Trump administration’s border wall remains to
be seen. Bids will likely have to be extended for wall building contractors to develop a clearer
understanding for government officials in charge of the project.

In the past government contracts of now existing border fence placements illustrate how
corporations have benefited from the building of the border fence. Boeing SBI-Net, for example, received
$7.5 million per mile — out of a total of 110 miles ~ for constructing an 18-foot high fence in the Rio
Grande Valley during the period of 2006 to 2009 (Garrett and Storbeck, 2011) in order to make
substantial profits (Garrett, 2012). In south Texas, the border fence was placed in areas where wildlife
refuges, landowners, farmers and ranchers were located resulting in properties being apprehended by
provisions of the Secure Fence Act of 2006 that granted overriding authority of property and
environmental laws previously passed by Congress and given to the Secretary of the Department of
Homeland Security. The fence and other security devices such as surveillance cameras, drones and other
aerial devices provide lucrative profits to corporations and still do not entirely prevent migrants from
crossing the US-Mexico border. The ability to acquire cheaper undocumented workers who enter the US
illegally from other nations is still maintained. The twin pillars of the security statc apparatus build up and
the ongoing underground labor market contribute to current USA border security and migration policies
that benefit corporations thereby precluding any policy change for the foreseeable future other than the
current status quo — as the powerful interests dominate public discourse (Garrett, 2013). With the new
administration installed in office as of January 2017, nothing will likely change. The new wall — or rather
the extenston of the pre-existing wall — means more corporate profits at the expense of migrants crossing
the border and making it more difficult but not insurmountable. And a genuine public discussion of the
consequences of existing border security and migration policies will be shunted aside and displaced by

the spectacle of the wall.

One of the consequences of the “renewed” building of the border wall is the alienation of the

Mexican government by the Trump administration as demonstrated somewhat in Figure 1 (above).
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Republican presidential candidate Trump referred to Mexican immigrants as rapists, promised to build a
wall to keep them out, and pledged to deport those Mexican migrants who had crossed into the USA
illegally (Ahmed, January 25, 2017). Additionally, candidate and now-president Trump made statements
to the effect that Mexico would pay for the construction of the border wall, primarily with a twenty
percent tax on goods imported from Mexico to the United States, although economists and market
analysts have stated that USA citizens would pay for the costs through higher prices passed on to
consumers and not Mexico (See, for example, Krugman, January 30, 2017; Bryan, January 29, 2017; and,
Jacobs, Rushe, and Agren, January 27, 2017). Mexico is the USA’s third largest trading partner behind
China and Canada. Both economies would suffer as a result of raising tariffs in this manner and the
NAFTA treaty would be effectively moot as a result.

The border wall proposal has not gone over well in Mexico since it was introduced. Mexico’s
President Nicto declared, “I regret and condemn the United States’ deeision to continue with the
construction of a wall that, for years now, far from uniting us, divides us,” as he cancelled his state visit to
Washington, DC to meet with President Trump (Ahmed, January 25, 2017, para. 5). New York Times
reporter Azam Ahmed notes that “The perceived insults endured {against Mexico] during the campaign
had finally turned into action. Decades of friendly rclations between the nations -— on matters involving
trade, security and migration — seemed to be unraveling” (para. 7). President Trumps’ border wall
proposal is viewed by the Mexican government as an affront that may have damaged relations

permanently.

“The Wall” Critical Theory Framework: Agamben, Baudrillard, Foucault and Debord
The society whose modernization has reached the stage of the integrated spectacle is characterized
by the combined effect of five principal features: incessant technological renewal; integration of
state and economy; generalized secrecy, unanswerable lies; an eternal present. — Guy Debord,
1988, “Comments on The Society of the spectacle.” (para. 19)
In previous work, Garrett and Storbeck (2011) analyzed the border wall constructed in the Rio

Grande Valley region of Texas using a theoretical construct based on concepts of semiotics, space and

subjectivity relying primarily on the works of Jean Baudrillard (2006}, Michel Foucault (1970; 1980;
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2007; and, 2008) and Giorgio Agamben (1995; 2005; 2007; and, 2009). Specificaily, we created the
border wall concept as simulacrum, space-created heterotopias, and migrants and citizens in border
regions (Mexican and USA) as homo sacer — people “the other” who may be sacrificed without rights in
the current state of exception — or the perception of the nation-state under siege to justify policies to keep
out “the other” (See also Pope and Garrett, 2012). These theories will be explained briefly in the
discussion that follows. In addition to the previous wark, we will examine current political, social, and
economic circumstances with the border wall that has been reprised by the Trump administration to
include an analysis of Debord’s (1967/1994; 1988) concept of the society of the spectacle — which we
believe is central to knowing the phenomenon.

We employed Jean Baudrillard’s (2006) theoretical concept, the simulacrum, which signifies that an
image that is intended as real, and may in fact exist, can become syperreal — or something that in reality it
is not. Garrett and Storbeck (2011) submit the theoretical notion that the 18-foot high border fence
constructed in the Rio Grande Valley is represented or portrayed by government officials and others
sympathetic to the “wali” as a symbol of security based on events surrounding the 9/1 1 terrorist attacks —
although the terrorists did not cross the USA-Mexico border. Conversely, those people dwelling in the
region directly affected by the wall see or perceive it as a threat to their security and well-being. The
transitory interpretation of the border fence is captured in Figure 3 below as ...

Rigure 3. 9/11 and the Border Wall Become Hyperreat, Simulacra

i [the image] is the reflection of a profound reality; (the image is a good appearance)

The border fence is the image of homeland security.

it masks and denatures a profound reality; (it is an evil appearance)

The border wall is the image of oppression: loss of land, detrimental to society and
commerce—leading to despair and fear.

it masks the absence of a profound reality; (it plays at being an appearance)

The border fence/wall gives the impression of a sense of security at the expense of
those victimized by its presence in the lower Rio Grande Valley.

it has no relation to any reality whatsoever; (it is no longer of the order of appearance)

The border fence in its 18-foot-high physical construction does not lead to real security (if it is at all
completely possible)—agents on the ground, electronic surveillance methods, better international
immigration and national security policies are proven more effective [leading to:]

it is its own pure simulacrum

The simulacrum or “hyperreal” becomes real. 9/11 (itself having become a simulacrum) makes other
hyperreal actions possible, such as the border fence. The proposed border fence becomes a

10
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manifestation of “security” based on the fears of ancther “9/117 by placing a physical structure to
impede or stop illegal immigration/terrorism; in reality, it represents a porous and temporary barrier
to delay crossing into the United States.

Source: [(Originally Figure 2, Storbeck and Garrett, 2011, p. 535.) Adapted from Baudriftard
(1981/2006), Garrett (2010), and Noe (2002).]

The border wall, as such, is complex in terms of theoretical interpretation. Baudrillard’s concept is
utilized here to capture one key element of the border wall — its symbolism, With regard to the Trump
administration’s border wall — nothing has changed in terms of semiotics.

We could be criticized —~ and we expect to be ~ for our analysis of the wall using different
theoretical concepts. We welcome the criticism but that will not impede us. There are other elements to
describe, explain and assess the phenomenon of the border wall. We ask the rhetorical question; Why
should we limit ourselves to one theory when realistically we have to approach phenomenon in a manner
that takes into full account its meaning ~ how it represents itself to us? So, for Garrett and Storbeck
(2011) the next element for consideration and explanation is the theoretical concept of the border wail as
a heterotopia (Foucault, 1970; Garrett, 2012). The border wall in the Rio Grande Valley has displaced
tand from farmers, ranchers, and people who dwell in the area in that the wall is mostly distant from the
Rio Grande. In some instances, the border wall, which mostly follows the levee system designed to
prevent flooding in the region, is as far as 1.5 miles away from the river. Land is effectively lost and the
federal government through the US Army Corp of Engineers and the Department of Homeland Security
have designed a wall that slices through private land holdings in many places in south Texas. The land
between the wall and the Rio Grande becomes what we call a heterotopia — the other place — or land that
is rendered uscless or a no-man’s land ...

We see that in the name of state security, or homeland security, people with long-cherished familial
relations and friendships with neighbors across the border in Mexico are having their way of life
and existence challenged by the fence structure. While there has always been an element of
distance drawn on the international border, the new 18-foot-high concrete-embedded border wall

with increased surveillance—where it is built and where it does not exist—complicates and
devalues the space between Mexico and the United States. The heterotopia of the distance between

11
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the steel pikes of the border wall and the actual border, centered in the middle of the Rio Grande,

becomes a place where people will be shut out of their land, livestock and wildlife are cut off from

access to water, and, most important, the people along both sides of the river are more effectively

being stopped from daily economic, social, and political interaction. (Garrett and Storbeck, 2011, p.

542.)
The distance between the Rio Grande and where the actual wall is built remains an important element for
consideration as to whom will suffer the consequences of the wall’s placement. So, whether the area in
question is along the Rio Grande — where actually the midpoint of the river is the border between the state
of Texas in the USA and Mexico — or in areas such as where New Mexico, Arizona and California meet
Mexico on land also by treaty, the wall re-presents a place where no one may dwell, or a place that is
neither sacred or profane in its vicinity. The security apparatus whether wall, cameras, drones, aerial
blimps or paramilitary troops on the ground, guards against the incursion of the other: undocumented
border crossers of whatever whereabouts in the world attempting to gain physical entrance into the USA.

The next aspect of Garrett and Storbeck’s (2011) and Pope and Garrett’s (2012) analysis of the
wall is the immediate policy issue for which the border wall is and was designed: to keep out the other, or
what we refer to as the homo sacer — those who may be sacrificed and are without rights as human beings
(Agamben, 1995). The current state of exception (Agamben, 2005) allows the USA state to declare that
the nation is under a state of siege and sincc the Bush administration after the terrorist attacks of 9/11,
through the Obama administration, and finally to the Trump administration, to declare a state of
emergency authorizing public law and policies to strip the rights of undocumented border crossers from
Latin America, China, or other parts of the globe. Laws in the USA such as the REAL ID Act of 2005, the
Secure Fence Act of 2006 and now the Executive Order signed by Trump to provide for further
construction of the border wall and enabie the USA government to institute security measures such as the
increased “para-militarization” of the USA-Mexico border through the massing of over 20,000 Customs
and Border Patrol agents among other strategies and tactics.
The reincamation, or reintroduction, of the border wall has brought about a concern that was

always “there” — to be observed — but we missed and failed to capture in the original analysis although we

discussed the matter before the final article (Garrett and Storbeck, 2011). We realize now that the key

12



68

element of any discussion of the border wall must center on Debord’s (1967/1994) concept of the society
of the spectacle. While the public is susceptible — indeed, is held hostage ~ to the spectacle, the
accentuation of Republican candidate Trump and the current president through the use of social media,
Twitter especially, is unprecedented. To have a complete theoretical analysis of the border wall we
insights from Debord include ...
Spectacular government, which now possesses all the means nccessary to falsify the whole of
production and perception, is the absolute master of memories just as it is the unfettered master of
plans which will shape the most distant future. It reigns unchecked; it executes its summary
Jjudgments. It is in these conditions that a parodic end of the division of labor suddenly appears,
with camivalesque gaiety, all the more welcome because it coincides with the generalized
disappearance of all real ability. A financier can be a singer, a lawyer a policc spy, a baker can
parade his literary tastes, an actor can be president, a chef can philosophize on cookery techniques
as if they were landmarks in universal history. Anyone can join the spectacle, in order publicly to
adopt, or sometimes secretly practice, an entirely different activity from whatcver specialism first
made their name. Where ‘media status’ has acquired infinitely more importance than the value of
anything one might actually be capable of doing, it is normal for this status to be readily
fransferable; for anyone, anywhere, to have the same right to the same kind of stardom (1988,
para. 17, italics added for emphasis).
President Trump with his obscssive use of social media via Twitter is an exemplar of spectacular
government and the wherewithal to become a star. Those victims of the spectacle who are enthralled with
the idea of a border wall — its falsifying perception — are sensitized and conditioned as the majority of the
American public are rendered incapable of cxercising what is in their own best political and economic
self-interest. The billionaire star of The Apprentice, businessman, entrepreneur and six-time filer of
bankruptcies becomes president of the USA. The wall is simply one spectacle-manifestation of the society
of the spectacle and its latest and one of the best perpetrators. This is not a recent phenomenon, rather the
society of the spectacle is ongoing.
Courses of Action: The Border Wall as Art and Resistance to the Spectacle
“You show me a 50-foot wall and I'll show you a 51-foot ladder at the border... That’s the way the
border works.” — Janet Napolitano, former Govemor of Arizona in 2005 (Lacy, July 19, 2011, para.

5)

“d person who thinks only about building walls, wherever they may be, and not building bridges, is
not Christian. This is not the gospel.” ~ Pope Francis (Burke, February 16, 2016)
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The construction of a ladder generally is not considered a work of art, rather the ladder is used by
some migrants to cross into the USA. In the Rio Grande Valley, where the 18-foot high border was
constructed, crude ladders are constructed to enable the passage of undocumented border crossers as
shown in Figure 4 below. Art professor and “no border wall” advocate, Mr. Scott Nichol, has followed
the development of the border wall in the Rio Grande Valley for years, employing his camera to make
photographs depicting the false sense of security of the construction of the border wall and the struggle by
migrants crossing from mostly Latin America into the USA.

Figure 4: Ladder on ! nde Valley circa 2016

Source: Photog: by permission.
Ladders are one means to go over the border wall. There are other options. Some may simply climb over
in opportunistic places. One may go under the wall via tunnels. Another may buy a plane ticket and over
stay a visa. The possibilitics to migrate to the USA are endless. Where there's a wall, there’s still a way to
get past.

Art sometimes reflects actual experience in life. In 2000 and 2005 artistic reflection and
renditions of the conflict over the border were conducted by performers one of whom sent a cloud full of
names of migrants who died trekking from Mexico into the USA. Another performing artist made a visual

impression by shooting a man from a cannon in Tijuana, Mexico across the border to San Diego,

California (Sheren, 2009). Art, in this case, was designed to draw attention to the plight of undocumented
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border crossers moving across Mexico into the USA. The general working principles for these works was
to draw public attention to the spectacle of the society of the spectacle.

In another vein, Gretchen Baer, an artist who does her work painting murals on the Mexican side
of the border wall in Sonora, states...

I have always been a big believer in using anything and everything as a public canvas. Tuming

something that isn’t art into art inspires and empowers people. For one small Mexican town, we

turned the border wall into a giant kids” mural. The wall represents all that Americans fear about

Mexico. The kids of Naco, Sonora, have responded with the world’s longest kids painting of

flowers, hearts, suns and colorful kid stuff. Now the wall is coming down and replaced. But love

trumps hate.... Build a bigger wall and we will paint a bigger mural! (January 25, 2017, para. 2).
The resistance to the wall here signifies a desire not to be overtaken and overwhelmed by the
circumstances of the wall separating communities along the Mexico-USA border. There are those who
dwell on the border refusing to accept the spectacle manifested in their own neighborhoods.

Protest marches ensued shortly after the executive order to build the wall on the Mexico-USA
border and suspend immigration for 30 days from seven predominantly Muslim countries — Iran, Iraq,
Libya, Somalia, Sudan, Syria and Yemen (Davis, January 25, 2017). In New York City, hundreds
marched in protest against the border wall and immigration ban enabled by President Trump’s cxccutive
order. In Washington Park, chants of “No ban! No wall! This is our New York!” And “Say it loud, say it
clear, refugees are here to stay” as well as “No hate! No fear! Immigrants are welcome here!” (Marino
and Perez, January 25, 2017, para. 2-3). Similar marches occurred around the USA in San Francisco, San
Diego, California, Chicago, Iflinois, Buffalo and New York City, New York, Pittsburgh, Pennsylvania,
Austin and Brownsville, Texas and many other events were held throughout the USA include over 2,000
who protested Trump’s border wall and ban at his resort in West Palm Beach, Florida (Yahoo! News,

February 3, 2017). The border wall spectacle has created momentum for resistance. Whether it will have

an effect and continue remains to be seen.

Discussion and Conclusion: An Assessment of the Border Wall
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The border wall project continues while it seemingly was stalled for the most part between the
Bush and Trump administrations. The government contracts that were not quite completed during the
Bush administration were permitted to be completed during the first term of the Obama administration.
One of the main talking points for the Trump presidential campaign, and, indeed, the prior Republican
primary, was the construction of the border wall. Even though the majority of the USA public was clearly
opposed to the further construetion of the wall, the fact of the matter is that candidate Trump was able to
successfully use the issue along with an array of other policy changes to successfully motivate enough
voters and garner the presidency in November 2016.

The society of the spectacle continues. While we have cstablished that the border wall is a
combination of simulacrum and heterotopia designed to create omo sacer on both sides of the Mexico-
USA border, the fetishizing of production bccomes the reality that creates the condition of a presidential
candidate embodying the characteristics to get elected on a platform containing a plank that the American
public does not want, but a plurality of voters in his party wanted to have. Mcxico will never pay for the
border wall, despite the urgings of President Trump, who, whilc as a businessman sent a bill for a wall he
constructed in Scotland to the locals in 2008 who resisted his business interests and they did not pay
(Bennhold, November 25, 2016). Mr. Trump at the time had promised economic development in
northeastern Scotland, but a focal government official has a perspective as to what happened and what
will happen in the USA under a Trump presidency ...

“If America wants to know what is coming, it should study what happened here. It’s predictive,”
said Martin Ford, a local government representative. “I have just seen him do in America, on a
grander scale, precisely what he did here. He suckered the people and he suckered the politicians
untif he got what he wanted, and then he went back on pretty much everything he promised”
(Bennhold, November 25, 2016, para. 10).
If President Trump’s wall goes forward, it stili will not stop undocumented border crossers from entering
the USA. Economic and political job seekers and refugees will continue to arrive in USA territory. The
overall issue of the wall will be that corporate interests will be able to bid on lucrative government

contracts to build the border wall. Affected government agencies such as ICE and CPB will continue to

press for furthcr wall development, as it coincides with their interest to militarize the Mexico-US border
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along with further personnel, and electronic surveillance — both on the ground and aerial in scope.
Corporations such as Boeing SBI-Net and others will press the Congress to fund the wall and create
government contracts. The fact that undocumented border crossers will not be stopped will mean that
migrants will endure further hardships in order to improve their economic livelihood (Garrett, 2013).
Nothing will change in that regard.

The implementation of the border wall will mean that border dwellers who have not alrcady been
impacted by the wall will suffer the consequences of its construction. Private landowners, farmers,
ranchers, national parks and refuges and other sensitive environmental arcas arc in the wake of the
proposed border wall. Additionally, the Mexican government will not pay for the wall. Any taxes
imposed, whether 20 percent or some other amount, will be passed along to USA consumers who will pay
for the projects. Trade agreements such as the North American Free Trade Agreement (NAFTA) will be
placed in jeopardy and perhaps rendered moot. The ceonomics of the wall construction may have a
permanent detrimental effect on the USA and Mexican relations.

In terms of resisting the society of the spectacle, resistance groups will continue - whether artistic
or through social movements that protest. Thesc efforts are a few of the last vestiges of democratic
discourse regarding the border wall and are periphcral to the policy. There is little hope that clected
officials will thwart the border wall spectacle as there are too many corporate interests that have influence
on the Congress. Partisanship docs not seem to matter. The public record shows that Democrats and
Republicans in Congress are susceptible to industries who want to obtain lucrative government contracts
to build and maintain the wall through campaign donations and lobbying. Therefore, the prognosis for the
construction of at least some sections of the border wall to go forward look positive. There will likely be
an cxtcnsion of the current border wall.

The border wall will be a waste of public money in the USA to the point that the costs will run
between $21 billion to $25 billion. This aspect is part and parcel to the society of the spectacle. The
policy objectives it aims to appease will not be met as actual security will not be achieved. Undocumented

border crossers may be delayed but ultimately they will not be impeded from entering the USA — as is the
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case from the 2006-2009 border wall construction. The same goes for potential terrorists who would not
atlempt to cross the border into the USA from Mexico due to the current level of paramilitary presence of
the CPB, ICE, and other federal law enforcement agencies. The evidence is from the 9-11 attacks where
none of the 19 hijackers came into the USA via the Mexican border and the fact that no known terrorists
have ever crossed into the USA using that venue. The overall migration and border security situation in
the western hemisphere will worsen before the society of the spectacle and its policy element, the border

wall project, is rendered useless.
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Executive Summary

For decades, politicians from both parties have vowed to secure our national borders and fix our
broken immigration system. Unfortunately, the tough talk has yielded little, if any, real or
lasting results.

Since the 1986 comprehensive immigration reform that promised to fix the problem once and for
all, Congress has passed dozens of laws promising significant reform while the illegal immigrant
population has steadily grown from a supposedly 3.5 million in 1986 to approximately 11
million today.

Since becoming Chairman of the Senate Committee on Homeland Security and Governmental
Affairs, | have made border security a top priority. The Committee has held 13 hearings and 3
roundtables related to the subject and visited the southwest border, northern border, and Central
America. Our efforts represent the necessary first step in solving any problem: a sincere attempt
to fully understand and properly define it.

Despite dedicated and often heroic efforts from both the U.S. Customs and Border Protection
(CBP) and local law enforcement, the accumulated testimony and information the Committee
has gathered yields an inescapable conclusion: America’s borders are not secure. This current
state of affairs is clearly unacceptable. A secure border is not only a prerequisite to a functioning
legal immigration system, but it is essential to maintaining national security and protecting
public health and safety.

To understand how porous our borders truly are, consider testimony from former Drug Czar
General Barry McCaffrey and Rear Admiral Pcter Brown stating we are interdicting less than 10
percent of drugs crossing our land borders and only 11-18 percent crossing our maritime borders.
These metrics not only reveal the lack of a secure border, they also point to a root cause—
perhaps THE root cause—of the problem: America's insatiable demand for drugs.

This demand fueled the rise of drug cartels and transnational criminal organizations that have
grown and expanded their product lines to include most forms of illegal drugs and human
trafficking. Sex trafficking is extensive and the drug cartels often use economic migrants as a
diversion for even higher value drug and human smuggling. As product moves through Central
America the drug cartels have dramatically weakened the public institutions and rule of law
within those nations. The resulting corruption and criminal impunity enjoyed by gangs and
extortion racketeers have led to high murder rates, destroyed economic opportunity, and created
significant incentives to migrate to America—the so called “push factors” of illegal immigration.

Although significant, these push factors pale in comparison to the pull factors, or incentives, that
tuel illegal immigration. Even during periods of slow cconomic growth, the opportunities that
abound in America relative to other countries are the most powerful incentives for both legal and
illegal immigration. The significant wage gaps that exist between America and our southern
neighbors are the metrics that prove the point.
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While economic opportunity is the single greatest incentive, we have created numerous other
incentives within our laws, rcgulations, and through the lack of enforcement. We create
sanctuary cities where criminals are able to avoid deportation and allow our welfare and tax
systems to be abused by non-U.S. citizens. Combined with the 2008 Human Trafficking bill
containing extended adjudication rights to unaccompanied minors from non-contiguous
countries, President Obama’s Deferred Action on Childhood Arrivals (DACA) sparked the
dramatic upsurge in unaccompanied children from Central Ameriea arriving at the southwest
border staring in 2012.

Regardless of whether or not these laws, regulations, and executive actions actually apply to
individuals, the reality is that illegal immigrants are allowed to stay in America. Through the use
of social media, that fact is widely known and becomes its own powerful incentive for even more
illegal immigration,

In order to secure our borders we must elearly identify and eliminate these incentives. One way
to eliminate an incentive would be to immediately return those who illegally eross our borders to
their country of origin. Both current and former DHS officials have seen firsthand that expedited
removal of illegal immigrants works as a deterrent. The surge of 30,000 immigrants from Brazil
in 2005 was virtually stopped in its tracks by responding to it with expedited removal. As this
example illustrates, we know what works and we simply need the political will and commitment
to implement smart policy.

But the problem remains multi-faceted and complex. Unfortunately, the Administration has
declared it will oppose a process of incremental progress insisting instead it will only support
comprehensive reform. The last three decades of failed attempts to secure our borders and fix a
horribly broken legal immigration system lend very little credence to a compressive approach.
[t's well past time to begin identifying individual problems and enacting solutions on a step-by-
step basis.

This report provides a summary of findings from the Committee’s border security hearings, as
well as a primer on key border security issues and recommendations for “first step” reforms that
could begin improving security at our borders. The Committee has already begun crafting and
passing a number of these initial reforms. Six bills related to border security have been reported
out of Committee, one of which was recently signed into law.

Based on the information gathered by the Committee, the report presents the following findings:

1. Despite spending more than $100 billion over the last deeade to fund security
measures along the border, the border is still not secure. America’s insatiable demand
for drugs, coupled with smugglers insatiable demand for profit, is one root cause
(perhaps THE root cause) preventing the achievement of a secure border.

2. Incertain areas and aspects, the border has become more dangerous and lawless over
the years. The porous border has made the U.S. more vulnerable to criminal and
potential terrorist activity.
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To truly secure our border, we must identify and eliminate—or at least drastically
reduce—the incentives for illegal immigration. Some key incentives driving
unlawful migration are the opportunity to work and the security in knowing that, upon
illegal entry, you will probably be able to remain in the U.S.

a. The wage gap, or the difference between wages in the United States and
countries south of the U.S.-Mexico border, is a driving factor for migration to
the U.S. and will remain a factor for a very long time.

b. Both current and former DHS ofticials agree that expedited removal of illegal
immigrants works as a deterrent. Unfortunately, the current Administration is
not removing illegal immigrants, including unaccompanied minors, on an
expedited basis.

¢. Due to powerful incentives, immigration of unaccompanied minors from
Central America has exceeded that of Mexican unaccompanied minors. To
combat this, both pull and push factors should be analyzed and addressed.

Until the political will exists on a bipartisan basis to solve these problems, comprehensive
reforms to the state of our border sccurity and immigration system will be difficult, if not
impossible, to achicve. There are, however, piecemeal steps we can take now to prepare for
bigger reforms down the road. These steps will not provide total border security, but they will
move us in the direction of making our borders more secure. This report presents as
recommendations the following reforms that the Chairman belicves, with leadership and
cooperation from both parties, can be achieved this Congress:

A,

Require adequate metrics to measure border security across all U.S. borders—Iland,
air, and sea, with appropriate oversight and transparency.

. Ensure sufficient safeguards are in place in both the U.S. Refugee Resettlement

Program and Visa Waiver Program.

. Initiate a concentrated public relations campaign to dissuade all Americans, but in

particular young people, from using and becoming addicted to drugs.

. Reform the William Wilberforce Trafficking Victims Protection Reauthorization Act

of 2008 (TVPRA) to eliminate incentives for illegal immigration.

. Provide Border Patrol agents access to federal lands.
. Require DHS to examine the threats on the northern border.

. Call on the Chief of the Border Patrol to move agents to areas of high risk.
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H. Provide and maintain adequate manpower on our border and satisty hard to fill
vacancies at our ports of entry.

[. Complete the Congressionally mandated fencing requirement along the southwest
border and understand our country’s fencing needs and other border security assets to
determine what more is necessary.

J. Require each border seeurity technology acquisition program to demonstrate it has an
approved baseline for costs, schedule, and performance.

K. Ensure that successful state and local programs, such as Opcration Stonegarden, are
used appropriately and efficiently to maximize manpower at and near U.S. borders.

L. Cut off federal funding for sanctuary cities that release criminal aliens into local
communities, endangering public safety, and provide immunity to law enforcement
officers so that courts cannot prevent them from honoring federal detainers.

M. Ensure the continuation of current Border Patrol programs, such as Operation
Streamline, that provide penalties to recent border crossers in order to reduce
recidivism.

N. Emphasize intelligence-based strategies at our borders.

0. Authorize the Department’s preclearance agreements.

The Chairman is hopeful that this report will provide useful and authoritative information to the
public and elected officials regarding a path forward on border security and immigration reform.
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Key Highlights

1. Despite spending more than $100 billion over the last decade to fund security measures
along the border,” the border is still not secure. America’s insatiable demand for drugs,
coupled with smugglers insatiable demand for profit, is one root cause (perhaps the
root cause) preventing the achievement of a secure border.

The Department of Homeland Security has pointed to a declining number of apprehensions along
the southwest border as an indicator of success in controiling the border and deterring would-be
trespasscrs.2 However, this does not paint a comprehensive picture of security at the border.

For one, apprehension data alone ignores the drug smuggling threat along our borders.
Americans’ insatiable demand for drugs is largely driving this trade. Despite spending $25
billion annually on our war on drugs,3 some estimates state that more than 60 percent of illegal
crossings are related to drugs‘4 According to the Drug Enforcement Agency (DEA), the “new
face of organized crime in America” is “[t}he growing relationship between Mexican-based drug
cartels and domestic street gangs, coupled with ... an unlimited supply of illegal guns.”® In
addition to being the key drivers of the drug trade, the Mexican cartels have become experts at
evading the Border Patrol. A former U.S. official testified that CBP “seizes just 5-10 percent of
the illegal drugs smuggled across the border, and interdicts less than 1 percent of the $20 billion
plus laundered to Mexico each year.™® Regarding the maritime border, the U.S. Coast Guard
testified that it only interdicts 11 to 18 percent of the estimated drug flow into the U.S.’

Moreover, independent experts believe that apprehension rates along the southwest border are
somewhere between 40 and 55 pcrcent.8 In some sectors, Border Patrol agents and local law

! See Lisa Seghetti, CONG. RESEARCH SERV., DHS BORDER SECURITY AND IMMIGRATION ENFORCEMENT STRATEGY,
APPROPRIATIONS, AND METRICS 46 (2014) (on file with Majority Staff) (noting that from FY2006 through FY2013,
Congress appropriated $86 billion to CBP and in total about $131 billion on “enforcement-related spending.”).
* Remarks by Secretary of Homeland Security Jeh Johnson, Border Security in the 21st Century, U.S. DEP'T OF
HOMELAND SECURITY (Oct. 9, 2014), http://www.dhs.gov/news/2014/10/09/remarks-secretary-homeland-security-
jeh-johnson-border-security-2 1st-century.
* See Lisa N. Sacco & Kristin Finklea, CONG. RESEARCH SERV., R 41535, REAUTHORIZING THE OFFICE OF
NATIONAL DRUG CONTROL POLICY: ISSUES FOR CONSIDERATION 11 (2014).
* Data provided by the U.S. Department of Homeland Security during bipartisan STAFFDEL to the Tucson, Arizona
Sector (Feb. 2015).
* All Hands on Deck: Working Together to End the Trafficking and Abuse of Prescription Opioids, Heroin, and Fentany! Hearing
Before the S Comm. on Homeland Security & Governmental Affairs, 114th Cong. (2015) (statement of John “Jack”
Riley, Acting Deputy Administrator, Drug Enforcement Agency).
¢ Securing the Border: Assessing the Impact of Transnational Crime: Hearing Before the S. Comm. on Homeland
Security & Governmental Affairs, 114th Cong. (2015) (statement of General Barry R. McCaffrey, USA (RET.),
Former Director, Office of National Drug Control Policy).
7 See Securing the Border: Understanding Threats and Strategies for the Maritime Border: Hearing Before the S.
Comm. on Homeland Security & Governmental Affairs, 114th Cong. (2015) (statement of Rear Admiral Peter J.
Brown, Assistant Commander for Response Policy, U.S. Coast Guard).
® Bryan Roberts, Edward Alden, John Whitley, Managing Illegal Immigration to the United States: How Effective is
Enforcement?, COUNCIL ON FOREIGN RELATIONS 2-3 (2013) (“The Obama administration has not offered, and
Congress has failed to insist on, any accountability for the effectiveness of these huge enforcement expenditures).

7
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enforcement estimated interdiction rates to be between 30 and 40 percent.” In other sectors,
agents estimated they caught one-in-three in areas with a fence, and only one-in-20 in areas
where no fence was present.)0 Of the 2,000 mile U.S-Mexico land border, only 653 miles, or
less than 33 percent, is fenced.' Finally, at a Committee hearing, a witness testified that agents
who reported more than 20 “got-aways™ had to verify their report with a supervisor and would
likely face retribution."® Senior officials at DHS have denied this assertion."”

It is clear from these numbers and statements that the border is still not secure, and continucs to
be taken advantage of by cartels and other transnational criminal organizations (TCOs) sceking
to smuggle humans and drugs unlawfully into the country.

2. In certain areas and aspects, the border has become more dangerous and lawless over
the years. The porous border has made the U.S. more vulnerable to criminal and
potential terrorist activity.

The Committee has heard numerous anecdotes suggesting the border has become more
dangerous and lawless over the years. For example, a local law enforcement official testified
that cartels are responsible for numerous crimes in border towns, including home invasions,
felony vehicle evasions, extortion, and sexual assault."* He also explained that violent
transnational gangs, such as Mara Salvatrucha (MS-13), operate on both sides of the border and
since 2011 the number of MS-13 members encountered at the border has increased each year‘]5

One rancher testified before the Committee that parks that were previously used for recreation
are no longer used for that purpose, because they have simply become too dangerous.16 The
same rancher told the Committec about his irrigation district workers being shot at by cartel
members attempting to scare them oft to allow the gangs to smuggle drugs across the border.
Others who live in border regions spoke of similar experiences. One witness testitied that a
neighboring farmer witnessed smugglers cutting holes in his fence and then driving 46 trucks

17

° Majority Staff observations during Senators Johnson, Carper, and Sasse CODEL to the Texas Rio Grande Valley
Sector {Feb, 2015); see also Ongoing Migration from Central America: An Examination of FY2015 Apprehensions:
Hearing Before the S, Comm. on Homeland Security & Governmental Affairs, 114th Cong. (2015) (statement of
Chris Cabrera, National Border Patrol Council).

' Majority Staff observations during bipartisan STAFFDEL to the Tucson, Arizona Sector (Feb. 2015).

i U.S, CUSTOMS AND BORDER PROTECTION OFFICE OF ADMINISTRATION & OFFICE Of BORDER PATROL, FACILITIES
MANAGEMENT & ENGINEERING DIRECTORATE BORDER PATROL FACILITIES & TACTICAL INFRASTRUCTURE
PROGRAM MANAGEMENT OFFICE (2015) (on file with Committee staff).

2 See Securing the Southwest Border: Perspectives from Bevond the Beltway: Hearing Before the S. Comm. on
Homeland Security & Governmental Affairs, 114th Cong. (2015).

13 Securing the Border: Understanding Threats and Strategies for the Northern Border: Hearing Before the S.
Comm. on Homeland Security & Governmental Affairs, 1t4th Cong. (2015).

B Securing the Border: Assessing the Impact of Transnational Crime: Hearing Before the S. Comm. on Homeland
Security & Governmental Affairs, 114th Cong. (2015) {(statement of Benny Martinez, Chief Deputy Sheriff, Brooks
County, Texas).

5y

1 See Securing the Southwest Border: Perspectives from Beyond the Beltway: Hearing Before the S, Comm. on
Homeland Security & Governmental Affairs, 114th Cong. (2015) (statement of Othal E. Brand, Farmer, McAllen,
Texas).

7l



85

loaded with drugs across his propeny‘}8 That farmer was later told by a property appraiser that
the value of his property had decreased significantly, due to its proximity to the border. Illegal
immigration and drug smuggling are obvious deterrents to potential investors.'”

The National Border Patrol Council cstimates that criminal aliens—individuals who have
committed crimes in the U.S., served time in jail, and have been deported—constitute 10 to 20
percent of those who are apprehended at the border.?® The J uly 2, 2015 murder of Kathryn
Steinle in San Francisco, California by a criminal alicn that had been deported five times with
seven prior felony convictions has brought renewed attention to criminals entering and remaining
in the U.S.2! According to ICE, between January 1, 2014 and June 30, 2015, there have been
16,495 detainers issued that have not been honored in approximately 200 local “sanctuary”
jurisdictions,22 Of those who were released after an ICE detainer was not honored in the first
eight months of 2014, “approximately 1,900 were later rearrested 4,300 more times on 7,500
different charges.”™ Between FY2010 and FY2014, 121 criminal aliens were released into the
U.S. and “were subsequently charged with a homicide-related offense,” according to U.S.
Immigration and Customs Enforcement (ICE) Director Sarah Saldana.

While drug smuggling and illegal entry represent important threats to our porous borders, there is
also a concern that terrorists may be able to exploit these weaknesses to enter the U.S.
undetected.® Experts have strong disagreements on the likelihood of terrorists transiting the
southwest border, but the potential for exploitation is real, given the changing dynamics and
backgrounds of the individuals being apprehended at the southwest border in the last few years‘Z"
Apprehensions include individuals from Iraq, Syria, Pakistan, and Egypt.”’

'8 1d. (statement of Howard G. Buffett, Chairman and CEO, Howard G. Buffer Foundation and Arizona
L.andowner).
P id.
b Response to Questions for the Record from Shawn Moran, Vice President, National Border Patro! Council,
Deferred Action on Immigration: Implications and Unanswered Questions. Hearing Before the S. Comm. on
Homeland Security & Governmental Affairs, 114th Cong. (2015) (“These are not economic immigrants in search of
a better life. These are hardened criminals who are facing real jail time™).
' Michelle Moons, Breaking: Pier 14 Murder Suspect Had Been Deported 5 Times With 7 Felonies, BREITBART
(July 3, 2015), http://www.breitbart.com/texas/2015/07/03/breaking-pier- 14-murder-suspect-had-been-deported-5-
times-with-7-felonies/.
*? Letter to the Honorable Kelly Ayotte, Senator, Senate Homeland Security & Governmental Affairs, from the
Honorable Sarah R. Saldana, Director, U.S. Immigration and Customs Enforcement (Aug. 14, 2015).
 Jessica Vaughn, Protect the Public, not Criminal Immigrants, NAT'L REVIEW (July 8, 2015),
http://'www nationalreview.com/article/420898/illegal-alien-criminal-steinle (data from Jan. {, 2014-Aug. 31, 2014).
** Joel Gehrke, ICE Failed to Deport 121 Convicts Now Facing Murder Charges, NATIONAL REVIEW (June 15,
2015), hitp://www.nationalreview.com/article/419781/ice-failed-deport-121-convicts-now-facing-murder-charges-
joel-gehrke (citing a letter from Sarah Saldana, Director, Immigration and Customs Enforcement).
* Texas DEPT OF PUBLIC SAFETY, OPERATION STRONG SAFETY REPORT TO THE 84 TH TEXAS LEGISLATURE AND
OFFICE OF THE GOVERNOR 2 (2015) (Unclassified Version).
% 1).S. Northern Command and Southern Command: Hearing Before the S. Comm. on Armed Services, 114th Cong.
(2015) (statement of General John F. Kelly, U.S. Southern Command)
7 TEXAS DEP'T OF PUBLIC SAFETY, OPERATION STRONG SAFETY REPORT TO THE 847H TEXAS LEGISLATURE AND
OFFICE OF THE GOVERNOR 2 (2015) (Unclassified Version); see also American’s Heroin Epidemic at the Border:
Local, State, and Federal Law Enforcement Efforts to Combat [licit Narcotic Trafficking: Hearing Before the S.
Comm. on Homeland Security & Governmental Affairs, 114th Cong. (2015) (statement of Brandon Judd, President,
National Border Patro} Council).

9



86

As to the northern border, “the U.S.-Canada border is the longest common border in the
world.”™® Due to its length and the relatively low number of agents patrolling it, experts believe
that vulnerabilitics could be exploited.zg In 2011, Alan Bersin, former CBP Commissioner, told
the Senate Judiciary Committec that regarding terrorism, “it’s commonly accepted that the more
significant threat comes from the U.S.-Canada border.” In FY2014, the Blaine sector in
Washington State alone apprehended migrants from 32 different countries.®’ Finally, there is
also the possibility that terrorists may exploit legal avenues to enter and remain in the U.S. For
example, in 2011 the U.S. discovered two Iragi refugees were plotting to send missiles, cash, and
sniper rifles to insurgents to kill American soldiers abroad.” Other potential vulnerabilities
include the Visa Waiver Program, student visas, and visa overstays.

3. To truly secure our border, we must identify and eliminate—or at least drastically
reduce—the incentives for illegal immigration. Some key incentives driving unlawful
migration are the opportunity to work and the security in knowing that, upon illegal
entry, you will be able to remain in the U.S.

a. The wage gap, or the difference between wages in the United States and countries south
of the U.S.-Mexico border, is a driving fuctor for migration to the U.S. and will remain
a factor for a very long time.

“The main economic factor influencing migration is the wage gap, or the difference between
what a potential migrant can earn in the U.S. compared to the migrant’s home country.
Differences in average wages for similar workers between developed and developing countries
constitute the single largest price distortion remaining in global markets.”® Over the last several
decades, migrant survey data suggested that the wage gap based on actual labor market outcomes
in the U.S. and Mexico was approximately $7 to $I if valued at the commercial exchange rate.
Today, this gap has fallen to as low as $5 to $1.%° However, this wage gap is expected to
continue to be above $3 to $1 until 2075.3* The wage gap between the U.S. and Central

* U.S, DEP’T OF HOMELAND SECURITY, NORTHERN BORDER STRATEGY 4 (2012),

http /iwww dhs, gov/xlibrary/assets/policy/dhs-northern-border-strategy.pdf,

* Garrett Graft, Fear Canada: The Real Terrorist Next Door, POLITICO MAGAZINE (Oct. 16, 2014),

http /fwww_politico.com/magazine/story/2014/10/fear-canada-not-mexico-111919.html#. VSYmIpNOeYM.

® Improving Security and Facilitating Commerce at America’s Northern border and Ports of Entry: Hearing Before
the S. Subcomm. on Immigration, Refugees and Border Security of the S. Comm. on the Judiciary, 112th Cong.
(2011) (statement of Alan Bersin, Commissioner, U.S. Customs and Border Protection).

3 ‘vlajornv Staff observations during bipartisan STAFFDEL to the Blaine, Washington Sector (Aug. 2015).

2 See, e.g., James Gordon Meck and Brian Ross, Terrorists Once Used Refugee Program to Setrle in U.S., ABC
NEWS (Nov. 18, 2015), http://abenews.go.com/International/terrorists-refugee-program-settle-
uq/smryqld"35752500

" Bryan Roberts, Edward Alden, John Whitley, Marnaging Illegal Immigration to the United States: How Effective
is Enforcement?, COUNCIL ON FOREIGN RELATIONS § (2013) (citing Michaet Clemens, Claudio E. Montenegro, and
Lant Pritchett, The Place Premium: Wage Differences for Identical Workers across the U.S. Border, CENTER FOR
GLOBAL DEVELOPMENT (2008)).

* Bryan Roberts, Edward Alden, John Whitley, Muanaging lllegal Immigration to the United States: How Effective
is Enforcement?, COUNCIL ON FOREIGN RELATIONS 8 (2013).

*1d,

® 1d at 9.
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American countries in terms of income is larger than the wage gap between the U.S. and
Mexico.”” According to economists, people will relocate if the ratio is above $2 to $1.%

Therefore, the incentive to enter the U.S. for work will continue far into the future. If

immigrants cannot find a lawful path to enter the U.S. where they will receive higher wages, they
will enter the U.S. unlawfully.

b. Both current and former DHS officials agree that expedited removal of illegal
immigrants works as a deterrent. Unfortunately, the current Administration is not
removing illegal immigrants, including unaccompanied minors, on an expedited basis.

Both DHS Secretary Jeh Johnson and former DHS Sccretary Michael Chertoff recognize that
those seeking to unlawfully migrate to the U.S. are highly responsive to incentives and
disineentives. During the Committee’s DHS Budget Hearing, Secretary Johnson admitted, “you
have to show the population in Central America that you arc sending pcople back.”™

In 2005, a large number of Brazilians sought to enter the U.S. illegally due to a change in
Mexican policy in which the government suspended a visa requirement for Brazilians, allowing
easy travel.* According to one account, the number of Brazilians detained at the U.S.-Mexico
border tripled from the previous year to more than 30,000.*" In response, DHS dedicated bed
space, detained, and expedited the removal of Brazilians. According to Secretary Chertoff:

“The word spread surprisingly swiftly; within its first thirty days, the operation had
alrecady begun to deter illegal border crossings by Brazilians. In fact, the number of
Brazilians apprehended dropped by 50%. After 60 days, the rate of Brazilian illegal
immigration through this sector was down 90%, and it is still significantly depressed all
across the border. In short, we learned that a concentrated effort of removal can actually
discourage illegal entries by non-Mexicans on the southwest border.”™*

Secretary Johnson has seen similar results. Recently, organized smugglers in the Dominican
Republic have taken advantage of a U.S. policy that eliminated expedited removal of Haitians
after the 2010 earthquake by smuggling Haitian immigrants to Puerto Rico.* By the end of

7 1d. at Appendix 2: Wage Gap and Other Trends in Central American Source Countries,
http://www cfr.org/immigration/managing-illegal-immigration-united-states/p30638.
** Michael Clemens, Claudio E. Montenegro, and Lant Pritchett, The Place Premiwm: Wage Differences for
Identical Workers across the U.S. Border, CENTER FOR GLOBAL DEVELOPMENT (2008).
% See The Homeland Security Depariment’s Budget Submission for Fiscal Year 2016: Hearing Before the S. Comm.
on Homeland Security & Governmental Affairs, 114th Cong. (2015).
* Chris Kraul & Nicole Gaouttte, No-Visa Agreement Backfired on Mexico, L.A. TIMES (Sept. 14, 2003),
En‘ttp://anicles, latimes.com/2005/sep/ 14/world/fg-mexbrazil14.

Id.
“ Comprehensive Immigration Reform 1. Hearing Before the S. Comm. on Judiciary, 109th Cong. (2005)
Sitatemem of Michael Chertoff, Secretary, U.S. Department of Homeland Security).
" 1d.
" See Securing the Border: Understanding Threats and Strategies for the Maritime Border: Hearing Before the S.
Comm. on Homeland Security & Governmental Affairs, 114th Cong. (2013}, U.S. COAST GUARD, MARITIME
BORDER SECURITY (2015) (on file with Majority Staff).
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FY2013, 1,760 Haitian migrants attempted to enter the U.S. through the Mona Passage, as
compared to 39 Haitians in FY2012.* In FY2014, 1,994 Haitian migrants made the same
dangerous attempt.*® DHS resumed expedited removal in October 2014 for non-criminal Haitian
migrants who landed on U.S. Territories in Pucrto Rico and the islands of the Mona Passage.47
After the first removal, Haitian maritime flow in the Mona Passage decreased by 80 percent.48 In
the first three quarters of FY201S5, only 277 Haitian migrants attempted to enter the U.S. via the
Mona Passage compared to 1,430 for the same period in FY2014.%

Similarly, after the President’s December 17, 2014 announcement regarding the U.S.’s change in
policy towards Cuba, Cuban migration increased, as many feared that the current “wet-foot, dry-
foot™ policy—allowing any Cuban reaching U.S. land to stay and pursue citizenship, while those
caught at sea are returned to Cuba’®—would end. Prior to the President’s announcement, from
December 1-16, 2014, the Coast Guard interdicted 80 Cubans.>' After the President’s
announcement, from December 17-31, 2014 the Coast Guard interdicted 419 Cubans—a 423
percent increase.”” To address this, the Coast Guard deployed direct repatriation and
immediately began sending those interdicted in the waterways back to Cuba.® As a result,
Cuban interdictions felf to 254 from January 1-21, 2015 and have returned to normal levels ™

While employing expedited removal at our maritime border has kept Cuban migration at normal
levels, due to the U.S. wet-foot, dry-foot policy, Cubans may not be removed once they reach
U.S. soil. Asa result, Cubans arriving at U.S. POEs has increased by 78 percent since the
President’s announcement.”®

¢.  Due to powerful incentives, immigration of unaccompanied minors from Central
America has exceeded that of Mexican unaccompanied minors. To combat this, both
pull and push factors should be analyzed and addressed.

In FY2012, more than 24,000 unaccompanied alien children (UACs) were apprehended at the
U.S.-Mexico border.”® In FY2014, that number grew to nearly 69,000.” Also in FY2014, for
the first time, the number of UACs from Northern Triangle Countries—E! Salvador, Guatemala,

45[(]_

S rd
214,
S 4
54 ]d
** Data Provided to Majority Staff by the U.S, Customs and Border Protection (Sept. 15, 2015); see Miriam Jordan,
U.S. News: More Cubans Migrate to U.S., WALL STREET JOURNAL (Sept. 21, 2015).
% Securing the Border: Understanding and Addressing the Root Causes of Central American Migration to the
United States: Hearing Before the S. Comm. on Homeland Security & Governmental Affairs, 114th Cong. (2015)
(statement of Alan D. Bersin, Acting Assistant Secretary and Chief Diplomatic Officer, Office of Policy, U.S.
Department of Homeland Security).
7 1d.
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and Honduras—exceeded the number of UACs from Mexico.*® The Committee heard that many
factors led to the increased migration of unaccompanied minors from Central America, and these
factors can be attributed to both the conditions of violence in Central America, as well as
accurate and inaccurate perceptions regarding the American immigration system.”

According to the El Paso Intelligence Center (EPIC), factors leading to this increased migration
include the perception of U.S. policy that led people to believe they would be able to remain in
the U.S.% Policies contributing to this pull factor include the President’s DACA, DHS’s catch
and release policies, and the William Wilberforce Trafficking Victims Protection
Reauthorization Act of 2008 (TVPRA).®" Meanwhile, factors contributing to the push factor
include violence, extortion, and lack of opportunitics in the Northern Triangle.*?

The ability of persons from noncontiguous countries to stay in the U. S pending a hearing has led
to campaigns in which smugglers claim that the U.S. is issuing a new “permiso” for minors
reaching the U.S, % In reality, when unaccompanied minors are apprehended by Border Patrol
they are released in the U.S. with a notice to appear (NTA) in court. At this point, many assume
that they are “home free” and that “by the time they need to appear, there is going to be an
amnesty or Iegalization.“64 Aceording to one Committee witness, from July 2014 through
February 2015, 62 percent of the children who were ordered to appear before an immigration
judge for a hearing failed to show up. 55 All of them were ordered deported, but ICE’s recent
enforcement priorities make removal highly unlikely. 5 Since 2009, DHS has apprehended
approximately 122,700 unaccompanied children from El Salvador, Guatemala, and Honduras,
but has only repatriated approximately 7,700, or 6 percem.(’7 In this case, reality reinforces
perception,(’8

58 1.8, CUSTOMS AND BORDER PROTECTION, SOUTHWEST BORDER UNACCOMPANIED ALIEN CHILDREN,
http://www.cbp.gov/newsroom/stats/southwest-border-unaccompanied-children.
* Securing the Border: Understanding and A ddressing the Root Causes of Central American Migration to the
United States: Hearing Before the S. Comm. on Homeland Sec, & Governmental Affuirs, 114th Cong. 2015); The
2014 Humanitarian Crisis at our Border: A Review of the Government s Response to Unaccompanied Minors One
Year Later: Hearing Before the S. Comm. on Homeland Sec. & Governmental Affairs, 1 14th Cong. (2015).
R PASO INTELLIGENCE CENTER, MISPERCEPTIONS OF U.S. POLICY KEY DRIVER IN CENTRAL AMERICAN MIGRANT
SURGE (2014) (ﬁndmg that children from El Salvador, Guatemala, and Honduras arrived in large numbers after
hearing rumors that the U.S. Government would stop issuing free passes or permisos after June 2014).
®' Section 235 of TVPRA codified expedited removals for children from contiguous countries and mandated the
transfer of children from non-contiguous countries to the Department of Health and Human Services. Pub. L. No.
110-457 (2008).
%2 See Securing the Border: Understanding and Addressing the Root Causes of Central American Migration to the
United States: Hearing Before the S. Comm. on Homeland Security & Governmental Affairs, 114th Cong. (2015).
% 1d_ (statement of Roger F. Noriega, Visiting Fellow, American Enterprise Institute and Former Assistant Secretary
for Western Hemisphere Affairs, U.S. Department of State).
* See id,
% 14 (statement of William Kandel, Analyst in Immigration Policy, Congressional Research Service).
% See The 2014 Humanitarian Crisis at our Border: A Review of the Government's Response to Unaccompanied
Minors One Year Later: Hearing Before the S, Comm. on Homeland Security & Governmental Affairs, 114th Cong.
(2015).
*7 Data provided to Majority Staff by U_S. Department of Homeland Security (Oct. 20, 2015).
o Ongoing Migration from Central America: An Examination of FY2015 Apprehensions: Hearing Before the S.
Comm. on Homeland Security & Governmental Affairs, 114th Cong. (2015) (statement of Kimberly M.
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In response to this humanitarian crisis, the Administration has proposcd a $1 billion aid package
largely focused on the Northern Triangle, advocating that investing in Central American
communities can decrease the need to migrate and significantly reduce the business of human
smugglcrs.(’g Absent new accountability and reforms in Central America, experts question the
valuc of additional resources.” In many of these countries, “police and prosecutors are often
incapable of, or prevented from, carrying out their law enforcement responsibilities,” according
to an expert at the Woodrow Wilson International Center for Scholars.”’ This is often the result
of “fear or intimidation by criminal networks,” but also from corruption of the state.”

For example, Guatemalan Vice President Roxana Baldetti resigned earlier this year amid a
corruption scandal in which officials allegedly “defrauded the state of millions of dollars by
taking bribes to charge lower customs duties.”™ On September 2, 2015, Guatemalan President
Otto Perez Molina also resigned, just days before a new election, due to implications of his
involvement.” Shortly thereafter he was jailed in Guatemala City.73 Meanwhile, at a
Committee hearing, one witness testified that Honduras recently “saw millions of dollars stolen
from its national hospital system by the very people charged with overseeing the system.””®

A recent GAO report highlighted concerns with the effectiveness of assistance the U.S. is
already providing to Central America.”” For example, in El Salvador GAO observed a computer
lab filled with computers recently provided by the U.S. Agency for International Development
(USAID) but no teachers in the classrooms.” Apparently, the Salvadoran Ministry of Education
had not yet provided salaries for the teachers.” GAO concluded that such ineffcctiveness “could
lead to higher levels of migration to the United States, which is not only potentially costly in
terms of U.S. taxpayer resources but costly and dangerous to the migrants and their families.”®

Gianopoulos, Internationat Affairs and Trade, U.S. Government Accountability Office) (explaining that children use
social media to let those in their home countries know they made it to and were able to remain in the U.S.).

0 WHiTE HOUSE, FACT SHEET: PROMOTING PROSPERITY, SECURITY AND GOOD GOVERNANCE IN CENTRAL
AMERICA, https://www.whitehouse.gov/the-press-office/2015/01/29/fact-sheet-promoting-prosperity-security-and-
good-governance-central-ame.

" See Securing the Border: Understanding and Addressing the Root Causes of Central American Migration to the
United States. Hearing Before the S. Comm. on Homeland Security & Governmental Affairs, 114th Cong. (2015)
gistatement of Eric L. Olson, Associate Director, Woodrow Wilson International Center for Scholars).

o d.

.

" Guatemala Vice President Roxana Baldetti Resigns Amid Corruption Scandal, NY DAILY NEWS {May 8, 2015),
http/iwww.nydailtynews.conv/news/world/guatemala-vice-president-resigns-corruption-scandal-article- 1.22 16056,
7 Rafael Romo & Greg Botelho, Otto Perez Molina Out as Guatemalan President, Ordered to Jail, CNN (Sept. 3,
iOI 5), http://www.cnn.com/2015/09/03/americas/guatemala-president-arrest-warrant/,

d,
™ See Securing the Border: Understanding and Addressing the Root Causes of Central American Migration to the
United States: Hearing Before the S. Comm. on Homeland Security & Governmental Afjairs, 114th Cong. (2015)
(statement of Eric L. Olson, Associate Director, Woodrow Wilson International Center for Scholars).
7 GOV'T ACCOUNTABILITY OFFICE, GAQ-15-707, CENTRAL AMERICA: IMPROVED EVALUATION EFFORTS COULD
%NHANCE AGENCY PROGRAMS TO REDUCE UNACCOMPANIED CHILDREN MIGRATION (2015).

Id
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Part I: The U.S.-Mexico Border

Each of the nine sectors of the U.S.-Mexico border has unique terrain and faces endemic
challcnges.gl For example, the RGV sector border is in the middle of the Rio Grande, a narrow,
often shallow, and easily navigable river. Smugglers cross the Rio Grande by foot, raft, or, in
some locations, vehicles.® This makes cnforcement and security quite daunting. In Arizona,
two mountain ranges provide concealment for smugglers and illegal crossers. Additionally,
protected lands, including national forests, wildlife refuges, military training ranges, and a Native
American Reservation, restrict access to approximately 80 percent of the border in the Tucson
and Yuma sectors.*

Figure 1: Nine Sectors of the U.S.-Mexico Border

United States Bordey Patroel - Sectors and Stations

Irﬁége provided by DHS.

Securing one high-risk sector usually leads to shifting pressures on other borders sectors. For
example, San Diego was previously one of the most highly trafficked areas for illegal crossers
between ports of f:nlry‘84 In the mid-1990s, added personnel and other infrastructure resources
such as fencing through Operation Gatekeeper in the San Diego sector decreased total

8 Nine border sectors abut the U.S.-Mexico border; San Diego, El Centro, Yuma, Tucson, El Paso, Big Bend, Del

Rio, Laredo, and Rio Grande Valley. U.S. CUSTOMS AND BORDER PROTECTION, OFFICE OF BORDER PATROL —

SECTORS AND STATIONS, http:/ecso.swiusace.army.mil/maps/SectorP.pdf.

2 On a CODEL in South Texas, Chairman Johnson observed a truck drive across a shallow portion of the Rio

Grande River.

% 1.8, CUSTOMS AND BORDER PROTECTION, QFFICE OF INTELLIGENCE, ARIZONA INTELLIGENCE OVERVIEW (2015)

(on file with Majority Staff).

8 U.S. CUSTOMS AND BORDER PROTECTION, SAN DIEGO SECTOR CALIFORNIA, hitp://www.cbp.gov/border-

security/along-us-borders/border-patrol-sectors/san-diego-sector-california (“During the seventies, illegal alien

traffic steadily increased, rising to more than 100,000 in 1973 and more than 250,000 by 1976. In 1986, the sector

recorded its highest number of apprehensions in a single year — more than 628,000. . . San Diego was the busiest

sector for illegal entries, accounting for more than 40 percent of nationwide apprehensions in the early nineties.”).
iS5
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apprehensions by 95 percent.®® These efforts to halt illegal crossers in San Diego did not reduce
the overall flow of illegal activity. Instead, the flow shifted to Arizona in the El Paso and Tucson
sectors.®® Today, RGV is the busiest sector for illegal crossers between ports of entry, and was at
the epicenter of last year’s UAC crisis.¥

Figure 2: Timeline of Southwest Border Apprehensions by Seetor 1980-2014

Tucson Sevtor *  Rio Grande
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*m_nm‘é the Sonthuen s:_érﬁ}w{thika highestapprchonsionwunibers.

Physical Barriers and Technological Detection Capabilities in the Sectors

DHS has worked to address these challenges through deploying various different technologies
and tactical infrastructure along the southwest border, including nearly 700 miles of fencing, 70
miles of border lighting, 11,863 border sensors to detect illicit migration, 107 aircraft from the
Office of Air and Marine, 8 unmanned aerial systems, 84 vessels patrolling waterways on the

8 San Diego Fence Provides Lessons in Border Control, NPR (Apr. 6, 2006),
http://www.npr.org/templates/story/story.php?storyld=5323928.
8 H. COMM. ON HOMELAND SECURITY, U.S. HOUSE OF REPRESENTATIVES, BLUEPRINT FOR SOUTHERN BORDER
SECURITY 2 (2014).
& U.S. CUSTOMS AND BORDER PROTECTION, SOUTHWEST BORDER UNACCOMPANIED ALIEN CHILDREN,
http://www.cbp.gov/newsroonvstats/southwest-border-unaccompanied-children.

16



93

southwest border, and other new surveillance tools.* Each sector has different physical barriers
and technological solutions to address its unique terrain challenges.

Fencing and Infrastructure

While sometimes cost prohibitive, fencing, where appropriate, is an important and necessary tool
in securing our borders. In 1993, Sandia Laboratory issued a study that concluded multiple
barriers were needed to stop and delay illegal border erossers in San Diego.89 The study
determined that ““{a] three-fence barrier system with vehicle patrol roads between the fences and
lights will provide the necessary discouragement"’90

Shortly thercafter, the Border Patrol, with the assistance of the U.S. Department of Defense’s
(DOD) Army Corps of Engineers, commeneed the first fencing along our southwest border, with
a 10-foot-high, welded-steel fenee covering approximately 14 miles of the San Diego seetor.”!

Under the Illegal Immigration Reform and Responsibility Act of 1996 (IIRIRA), Congress
instructed immigration authorities to construct barriers along our international borders to deter
unauthorized crossers.” Specifically, immigration authoritics were instructed to supplement the
14-mile “Sandia fence” in San Diego with two additional layers of feneing,g3 However, resulting
environmental concerns and litigation si%r}iﬁcamly delayed the fulfillment of this requiremenL94
DS has still not completed this project.” Today, of its 60 mile border, the San Diego sector
has 46 miles of primary fence, 13 miles of which include secondary feneing.96

Building off the San Diego fence lessons, Congress amended IIRIRA in the REAL ID Act of
2005 to authorize the DHS Secretary “to waive ‘all legal requirements’ necessary to ensure
expeditious construction” of security barriers at the U.S. border.”” DHS has executed five
environmental waivers related to fence construction along the southwest border to expedite

* Remarks by Secretary of Homeland Security Jeh Johnson, Border Security in the 21st Century, U.S. DEP’T QF
HOMELAND SECURITY (Oct. 9, 2014), http://www .dhs.gov/news/2014/10/09/remarks-secretary-homeland-security-
jeh-johnson-border-security-2 Ist-century,
: Michael John Garcia, CONG. RESEARCH SERV., R 43975, BORDER SECURITY: THE SAN DIEGO FENCE (2007).

1d.
! Michaet John Garcia, CONG, RESEARCH SERV., R 43975, BARRIERS ALONG THE U.S. BORDERS; KEY AUTHORITIES
AND REQUIREMENTS 4 (2015),
2 14 at 1; Pub. L. No. 104-208, div. C, §102(a)-(c) (1996).
“ Id at 7; Pub. L, No. 104-208, div. C, §102(a)-(c) (1996).
% Michael John Garcia, CONG. RESEARCH SERV., R 43975, BORDER SECURITY: THE SAN DIEGO FENCE 4 (2007).
o Michael John Garcia, CONG. RESEARCH SERV., R 43975, BARRIERS ALONG THE U.S. BORDERS: KEY AUTHORITIES
AND REQUIREMENTS 7, 22 (2015) {while IIRIRA Section 102(c) expressly authorized the waiver of the Endangered
Species At and the National Environmental Policy Act, other federal laws remained applicable to border
construction projects); see also Michae! John Garcia, CONG. RESEARCH SERV., R 43975, BORDER SECURITY: THE
SAN DIEGO FENCE (2007).
" No triple layered fencing currently exists at the San Dicgo sector. Majority Staff observations during bipartisan,
bicameral STAFFDEL to the San Diego Sector (Aug. 2015).
97 Michael John Garcia, CONG. RESEARCH SERV., R 43975, BARRIERS ALONG THE U.S. BORDERS: KEY AUTHORITIES
AND REQUIREMENTS 22 (2015); Pub. L. No. 109-13, div. B, §102 (2005).
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construction.”® But, issues remain. For example, during the Secure Border Initiative project,
land acquisition problems prevented DHS from meeting its goals to complete fencing projects on
time.” Most fencing in California, Arizona, and New Mexico was built on federal land, but in
Texas, DHS had to purchase most of the land from private individuals. 100

In 2006, IRIRA was amended again by the Secure Fence Act, which called for the deployment
of roughly 850 miles of “at least 2 layers of reinforced fencing, [and] the installation of
additional physical barriers, roads, lighting, cameras, and sensors™ along five stretches of the
southwest border.'"" Shortly thereafler, the Consolidated Appropriations Act of 2008 modified
the Secure Fence Act to allow for the construction of not less than 700 miles of fence and gave
the DHS Secretary waiver authority that reads in part: “nothing in this paragraph shall require the
Secretary of Homeland Security to install fencing, physical barriers, roads, lighting, cameras, and
sensors in a particular location along an international border of the United States, if the Secretary
determines that the use or placement of such resources is not the most appropriate means to
achieve and maintain operational control over the international border at such location.” '

Today, according to DHS, there is approximately 652.6 miles of front-line fencing on the
southwest border: 352.8 miles of primary fence,'™ 36 miles of secondary fencing,m and 299.8
miles of vehicle barrier fence.'™ The U.S.-Mexico border is nearly 2,000-miles long. DHS is
short of the statutory requirements to construct fencing of “not less than 700 miles of the
southwest border.” According to the Congressional Research Service (CRS), while there is no
deadline for the completion of the fencing, “changes in DHS’s border enforcement strategy and
prioritization of resources” appears to have halted further construction of fencing along the U.S.-
Mexico border.'””

o U.S. CUSTOMS AND BORDER PROTECTION OFFICE OF ADMINISTRATION & OFFICE OF BORDER PATROL, FACILITIES
MANAGEMENT & ENGINEERING DIRECTORATE BORDER PATROL FACILITIES & TACTICAL INFRASTRUCTURE
PROGRAM MANAGEMENT OFFICE (2015) (on file with Committee Staff).
* Observations on Deployment Challenges: Hearing Before the House Comm. on Homeland Security, 110th Cong.
(2008) (statement of Richard M. Stana, Director, Homeland Security and Justice Issues, Government Accountability
Office).
19N €. Aizenman, Border Fence Would Slice Through Privare Land, WASH POST (Feb. 16, 2008),
http://'www.washingtonpost.com/wp-dyn/content/article/2008/02/15/AR2008021 503303 htmi.
"®Michael John Garcia, CONG. RESEARCH SERV., R 43975, BARRIERS ALONG THE U.S. BORDERS: KEY
AUTHORITIES AND REQUIREMENTS 8--9 (2015); Pub. L. No. 109-367, §3(2006).
192 pyb._ L. No. 110-161, div. E, §564(a) (2008).
1% Primary fence is designed to prevent (or at least slow down) people on foot from crossing the border and disable
a vehicle traveling 40 miles per hour.
1% Secondary fence is also known as “double-layered fencing.” Of the double-layered fencing approximately 9 miles
is located in the Yuma, Arizona sector; 13 miles is located in the El Paso, Texas sector; and 13 miles is located in
the San Diego, California sector.
19 vehicle barrier fence consists of barriers used primarily in remote areas to prohibit vehicles engaged in drug
trafficking and human smuggling operations to cross the border. These fences can be easily navigated by those on
foot.
"% pyb, L. No. 104-208, div. C, §102(a)-(c) (1996), as amended by Pub. L. No. 109-13, div, B, §102 (2005); Pub. L.
No. 109-367, §3 (2006); and Pub. L. No. 110-161, div. E, §564(a) (2008).
"7 Michaet John Garcia, CONG. RESEARCH SERV., R 43975, BARRIERS ALONG THE U.S. BORDERS: KEY
AUTHORITIES AND REQUIREMENTS 2 (2015).
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Many interpret the Consolidated Appropriations Act of 2008 as having eliminated the
requirement of double-layered fencing, now only calling for “a single layer of reinforced
fencing.”'® This, of course, does not prohibit additional layers of fencing.'” The Act also
provides more flexibility in regards to fencing location and border infrastructure.''”

The construction of border infrastructure is complex. Prior to erecting additional fencing, Border
Patrol has to 1) determine the environmental impact of the fence; 2) acquire land; and, when
possible, 3) secure assistance of the National Guard or U.S. Army Corps of Engineers to reduce
labor costs. "'

Bollard
- Normandy in El Centro Sector (right). Images provided by DHS.

hicle Barrier Fence

Border Patrol determines which fencing style is appropriate based on the topography of each
area.' DHS considers primary fencing prototypes based on the ability to disable a vehicle
traveling 40 miles per hour, its effects on animal migratory patterns, and costs.'? Similarly,
DIS builds secondary fencing in areas with large populations. Border Patrol believes that
pedestrian fencing is necessary in populous cities because illicit crossers can easily blend into the
community before they can be apprehended.'' Since Border Patrol’s strategy prioritizes fencing
and personnel resources in or near border cities, illegal traffic has shifted to remote areas.

Border Patrol claims that this approach disrupts traditional crossing routes in border cities or
along highways and redirects illegal crossers to terrain where Border Patrol agents have a tactical
advantage and more time to apprehend the illegal crosser.!'®

! Chad C. Haddal, Yule Kim, Michael John Garcia, CONG. RESEARCH SERV., RL 33659, BORDER SECURITY:
BARRIERS ALONG THE U.S. INTERNATIONAL BORDER (2009).

12 GOV'T ACCOUNTABILITY OFFICE, GAO-09-244R, SECURE BORDER INITIATIVE FENCE CONSTRUCTION COSTS 6

and Government Reform, 111th Cong. (2009) (statement of Todd Owen, Acting Deputy Assistant Commissioner,
Office of Field Operations, U.S. Customs and Border Protection).
"% Securing the Southwest Border: Perspectives from Beyond the Beltway: Hearing Before the 8. Comm. on
Homeland Security & Governmental Affairs, 114th Cong. (2015) (statement of Mark Dannels, Sheriff, Cochise
County, Arizona).
He U.S. CUSTOMS AND BORDER PROTECTION OFFICE OF ADMINISTRATION & QFFICE OF BORDER PATROL, FACILITIES
MANAGEMENT & ENGINEERING DIRECTORATE BORDER PATROL FACILITIES & TACTICAL INFRASTRUCTURE
PROGRAM MANAGEMENT OFFICE (2015) (on file with Committee staff).
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To date, CBP has spent approximately $2.3 billion on fencing.'"” Fencing costs vary based on
the type of terrain, materials used, land acquisition, contractors, and the need to meet an
expedited sehedule.'"® Whether fencing is built on public or private land drives cost differences,
as well as whether the fencing is primary fencing or vehicle barrier fencing (see Figure 3.0

Private land acquisition remains the primary driver of delay in completing border fcncing_x20
According to DHS, out of the approximately 400 cases in which the government needed to
acquire land, 330 required legal means to acquire property through condemnation proceedings
because the landowner would not voluntarily sell to the government (126 cases), ownership was
unknown (11 cases), or the government underwent “friendly” condemnation cases in which there
was no dispute on price, but titles were not fully cleared by the government or the court because
of multiple landowners (193 cases)."*! Of these 330 cases, 136 remain open.'”> DHS estimates
that it could eost an additional $50 million to settle these cases.' Thesc cases include a class
action suit in south Texas challcn%;ing the location of 40 border gates. Until this case is settled,
large gaps in fencing will remain. #

During previous projccts, Border Patrol agents and DOD personnel built feneing to save money
on labor costs.'® However, during the Secure Border Initiative fencing projects, DHS
subcontracted to private companies because using Border Patrol agents removed them from their
primary responsibility and DOD informed DHS that it would no longer be able to provide
military personnel to build border fencing.m’ Fencing constructed by private contractors is
generally more expensive than fencing built by the Border Patrol agents or the military. 27 In
2009, a GAO report found that in a 70-mile fence project, where 40 percent of the fencmg was
built by Border Patrol and DOD personnel, taxpayers paid $2.8 million per mile.™* Convcrqclv
ina 65- rr}lzlge project completed solely by private contractors, the average cost was $5.1 million
per mile.

17 Id

¥ GOV'T ACCOUNTABILITY OFFICE, GAO-09-244R, SECURE BORDER INITIATIVE FENCE CONSTRUCTION COSTS 7
(2009); GOV'T ACCOUNTABILITY OFFICE, GAO-08-131T, SECURE BORDER INITIATIVE: OBSERVATIONS ON
SELECTED ASPECTS OF SBINET PROGRAM IMPLEMENTATION (2007).

"7 GOV'T ACCOUNTABILITY OFFICE, GAO-09-244R, SECURE BORDER INITIATIVE FENCE CONSTRUCTION COSTS 8
(2009) (explaining that by design, it is less expensive to construct vehicle fencing).

" GOV'T ACCOUNTABILITY OFFICE, GAO-09-896, SECURE BORDER INITIATIVE TECHNOLOGY DEPLOYMENT
DELAYS PERSIST AND THE IMPACT OF BORDER FENCING HAS NOT BEEN ASSESSED 19 (2009).

"2} See id at 20; see afso U.S. CUSTOMS AND BORDER PROTECTION OFFICE OF ADMINISTRATION & OFFICE OF
BORDER PATROL, FACILITIES MANAGEMENT & ENGINEERING DIRECTORATE BORDER PATROL FACILITIES &
’ll;QCTICAL INFRASTRUCTURE PROGRAM MANAGEMENT OFFICE {2015) (on file with Committee staff).

123 1d.
21 .S. CUSTOMS AND BORDER PROTECTION OFFICE OF ADMINISTRATION & OFFICE OF BORDER PATROL, FACILITIES
MANAGEMENT & ENGINEERING DIRECTORATE BORDER PATROL FACILITIES & TACTICAL INFRASTRUCTURE
PROGRAM MANAGEMENT OFFICE (2015) (on file with Committee staff).
22 GOV’ ACCOUNTABILITY QFFICE, GAO-09-244R, SECURE BORDER INITIATIVE FENCE CONSTRUCTION COSTS 7
(2009).
126
714, at 8.
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A life-cycle cost study estimated that the “deployment, operations, and future maintenance for
tactical infrastructure will total $6.5 billion.”*® However, the completion of fencing has led to
untold economic developments on both sides of the border, greatly enhancing the economies of
border communitics.'*' CBP has reported that fences have a lifespan of approximately 20 years
and a large portion of its maintenance funding is to repair breaches in the fence.”*? As of May
2009, DHS reported 3,363 breaches, with an average cost of $1,300 to repair.]33 According to
GAQO, “the fewest breaches occurred in the bollard-style fencing, while more occurred in wire
mesh fence.”®* With the move towards bollard-style fencing, fence cutting has decreased.'”
Today, a growing cost for CBP is clearing the vegetation growth surrounding fences.'*

While fencing can reduce or impede illegal entry, it alone cannot secure the border.””” Cartels
and other TCOs are creative in their efforts to circumvent border deterrents. Since 1990, ICE
and Border Patrol have discovered more than 150 tunnels along the U.S.-Mexico border, 56 of
which have been located in the San Diego sector.”®® The Sinaloa Cartel is particularly notorious
for their elaborate tunnels, most recently constructing a mile-long air-conditioned tunnel in
central Mexico for their boss, EI Chapo Guzman, to escape pris,on.]39 Importantly, Border Patrol
in not aware of any people being smuggled across the border via the tunnels. "9 Instead, due to
the large i]nazestments made by the cartels, these tunnels are primarily used to smuggle high value
narcotics.

9 Gov'T ACCOUNTABILITY OFFICE, GAQ-09-896, SECURE BORDER INITIATIVE TECHNOLOGY DEPLOYMENT
DELAYS PERSIST AND THE IMPACT OF BORDER FENCING HAS NOT BEEN ASSESSED 19, 23 (2009) (this estimate
includes deployment and operations and future maintenance costs for all tactical infrastructure, including, among
other things, the fence, road, and lighting).

:f; Majority Staff observations during bipartisan, bicameral STAFFDEL to the San Diego Sector (Aug. 2015).

S ld. at 23,

'3 14 While these are the latest figures available to the Committee, Majority Staff recently requested that GAO
provide updates to these figures.

134 [d

%18, CUSTOMS AND BORDER PROTECTION OFFICE OF ADMINISTRATION & OFFICE OF BORDER PATROL, FACILITIE:
MANAGEMENT & ENGINEERING DIRECTORATE BORDER PATROL FACILITIES & TACTICAL INFRASTRUCTURE
R}}OGRAM MANAGEMENT OFFICE (2015) (on file with Committee staff).

“Id

57 The Rise of the Mexico Drug Cartels and U.S. National Security: Hearing Before the House Comm. on Oversight
and Government Reform, 111th Cong. (2009} (statement of Todd Owen, Executive Director, Cargo and Conveyance
Security, Office of Field Operations, U.S. Customs and Border Protection).
S8Sophisticated U.S.-Mexico ‘Drug Tunnels’ Discovered, BBC (July 13, 2012), http://www .bbc.com/news/world-
latin-america-18823975; see also Candice Nguyen, Go Inside Secret Border Tunnel Near San Diego, NBC (Apr. 30,
2015), http://www.nbcsandiego.com/news/local/San-Diego- Border-Tunnel-Go-Inside-Video-301822991.htm!
(reporting Border Patrol discovered a sophisticated tunnel with a rail-cart system near the San Ysidro port of entry);
Majority Staff observations during bipartisan, bicameral STAFFDEL to the San Diego Sector (Aug. 2015) (San
Diego has the best terrain for tunneling of all the southwest border sectors and the majority of these tunnels are 80
feet decp).
%9 See Christopher Woody, 'El Chapo’ Guzman's Role in the Global Cocaine Trade is Becoming Clearer,
MCPHERSON SENTINEE (Aug. 16, 2015),
hitp://www.mephersonsentinel.com/article/ZZ/201508 16/BUSINESS/308169989/-1/news.
:j‘: Majority Staff observations during bipartisan, bicameral STAFFDEL to the San Diego Sector {(Aug. 2015).
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An alternative to pedestrian fencing includes a virtual border fence comprised of highly
integrated fixed scnsor towers. In 2005, DHS attempted to deploy such a system under the
Secure Border Initiative-network (SBlner), but after repeated technical problems, cost overruns,
and scheduled delays in 2009, Secretary Napolitano froze funding, except for ongoing
deployment in Arizona.™

Beyond fencing, Border Patrol has requested funding to construct all-weather roads, gates,
lighting and electrical systems, low-water crossings, bridges, drainage structures, as well as
vegetation and debris removal in various sectors.'

Technologies

As discussed above, in 2009, DHS largely suspended SBlret, a networked system of sensors,
radars, and tactical communieations.'* T oday, after spending approximately $1 billion, close to

53 miles of coverage, out of the 387-mile Mexico-Arizona border, exists.™’

The Alternative {Southwest] Border Technology Plan, or Arizona Technology Plan, replaced
SBIner.'*® The plan called for various technology capabilities across Arizona, including
Integrated Fixed Towers (IFT), Remote Video Surveillance Systems (RVSS), Mobile
Surveillance Capability (MSC), Mobile Video Surveillance Systems (MVSS), Agent-Portable
Surveillance Systems, Thermal Imaging Devices, and Unattended Ground Sensors (UGS).M7
IFT, RVSS, and MSC constituted approximately 97 percent of the plan’s estimated costs.'*®
“According to CBP,” as GAO reported, “the majority of these technologies will provide the
mission bencfits of improved situational awarencss and agent safety,” as well as “help enhance
the abilit&/qof Border Patrol agents to detect, identify, deter, and respond to threats along the
border.”

2 After SBinet- The Future of Technology on the Border: Hearing Before the House Subcomm. on Border and
Maritime Security of the Comm. on Homeland Security, 112th Cong., (2011) (statement of Mark Borkowski,
Michael Fisher, and Nicale Kostelnik, U.S. Department of Homeland Security).
"> GOV'T ACCOUNTABILITY OFFICE, GAO-09-896, SECURE BORDER INITIATIVE TECHNOLOGY DEPLOYMENT
DELAYS PERSIST AND THE IMPACT OF BORDER FENCING HAS NOT BEEN ASSESSED 22-23 (2009).
% See, supra note 142; see also U.S. CUSTOMS AND BORDER PROTECTION, BORDER TECHNOLOGY INTRODUCTION
(2015) (on file with Majority Staff).
M5 1d ; see also GOV'T ACCOUNTABILITY OFFICE, GAO-14-411T, ARIZONA BORDER SURVEILLANCE TECHNOLOGY
PLAN ADDITIONAL ACTIONS NEEDED TO STRENGTHEN MANAGEMENT AND ASSESS EFFECTIVENESS 1 (2014); GOV'T
ACCOUNTABILITY OFFICE, GAO-12-22, ARIZONA BORDER SURVEILLANCE TECHNOLOGY MORE INFORMATION ON
PLANS AND COSTS IS NEEDED BEFORE PROCEEDING 2 (2011).
" 1d at 7; see also U.S. CUSTOMS AND BORDER PROTECTION, BORDER TECHNOLOGY INTRODUCTION (2015) (on file
with Majority Staff).
17°U,S. CusTOMS AND BORDER PROTECTION, BORDER TECHNOLOGY INTRODUCTION (2015) (on file with Majority
Staffy; GOV'T ACCOUNTABILITY OFFICE, GAO-15-171SP, HOMELAND SECURITY ACQUISITIONS MAJOR PROGRAM
ASSESSMENTS REVEAL ACTIONS NEEDED TO IMPROVE ACCOUNTABILITY 44 (2015).
¥ GOV'T ACCOUNTABILITY OFFICE, GAO-14-411 T, ARIZONA BORDER SURVEILLANCE TECHNOLOGY PLAN
ﬁg)l)l’]‘]ON/\l, ACTIONS NEEDED TO STRENGTHEN MANAGEMENT AND ASSESS EFFECTIVENESS 2 (2014).

“Id at 9.
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IFT with images tr; rovided by DHS.

[FTs contain surveillance equipment, such as “ground surveillance radars and surveillance
cameras mounted on fixed [] towers.””*® Originally, the Arizona Technology Plan called for six
IFTs, but Border Patrol currently is funded for three.””' One IFT has been located in Nogales,
Arizona."™ Border Patrol has determined that tocating a tower in the Tohono 0O’odham
Nation—stretching 74 miles across the U.S.-Mexico border—is their highest priority. 153
Theretore, DHS plans to delay funding for an additional tower for approximately 18 months
while environmental and tribal negotiations are worked out.'™ DHS has indicated that it does
not ﬁ)slgm to deploy IFTs on the northern border because the geography is not suitable for radar
use.

Figure 5: Remote Video Surveillance System

RVSS with images tran. ages provided by DHS.

RVSS constitutes 30- to 90-foot towers with two pairs of cameras each-—these cameras provide
multiple color and infrared images.'** RVSS differs from IFTs in that it lacks radars.””’ RVSS
is remotely controlled by Border Patrol with images transmitted to their stations.’*® The purpose
of this technology is to “monitor large areas of the international border or critical transit

074 at 8.
18t GOV’T ACCOUNTABILITY OFFICE, GAO-15-171SP, HOMELAND SECURITY ACQUISITIONS MAJOR PROGRAM
ASSESSMENTS REVEAL ACTIONS NEEDED TO IMPROVE ACCOUNTABILITY 45 (2015).
12,8, CUSTOMS AND BORDER PROTECTION, BORDER TECHNOLOGY INTRODUCTION (2015) (on file with Majority
Staft);
153 [d
S (Note, the time estimate of 18 months was provided in May, 2015).
55 Questions for the Record Submitted by the Honorable Jeh Johnson, Secretary, U.S. Department of Homeland
Security, The Homeland Security Department's Budget Submission for Fiscal Year 2015: Hearing Before the S.
Comm. on Homeland Security & Governmental Affairs, 113th Cong. (2014).
13 GOV'T ACCOUNTARILITY OFFICE, GAO-14-368, ARIZONA BORDER SURVEILLANCE TECHNOLOGY PLAN
ADDITIONAL ACTIONS NEEDED TO STRENGTHEN MANAGEMENT AND ASSESS EFFECTIVENESS § (2014),
157 GOV’T ACCOUNTABILITY OFFICE, GAO-14-411T, ARIZONA BORDER SURVEILLANCE TECHNOLOGY PLAN
ADDITIONAL ACTIONS NEEDED TO STRENGTHEN MANAGEMENT AND ASSESS EFFECTIVENESS 2 (2014).
158 GOV'T ACCOUNTABILITY OFFICE, GAO-14-368, ARIZONA BORDER SURVEILLANCE TECHNOLOGY PLAN
ADDITIONAL ACTIONS NEEDED TO STRENGTHEN MANAGEMENT AND ASSESS EFFECTIVENESS 8 (2014).
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routes.”"*” Although originally proposed for Arizona, RVSS has been re-prioritized for the
RGV, Texas sector.'®® Additional RVSS technology is deployed in the San Diego and Blaine,
Washington sectors'®! and is scheduled to be deployed on the northern border in the Swanton
Sector,'®?

Figure 6: Mobile Surv » Surveillanee Systems

MSC consists of a truck carrying a mounted camera and radar.'® MVSS, also known as a
“Scope Truck,” is similar, but consists only of a camera, and no radar.'® Secretary Johnson
recently emphasized that MSC is a priority for his agency‘l(’S The current MSC fleet consists of
49 systems in Arizona with plans to locate more in Texas.'®® While the Arizona Technology
Plan originally called for MVSS, these systems have also been relocated to RGV to address the
change in threat to that sector.'®” MVSS is also located in other sectors along the border,
including the San Diego sector.'®

Agent portable surveillance systems are “ground-sensing radar and surveillance system([s}”
mounted on tripods that are “operated by Border Patrol agents where truck-mounted systems are
unable to be deploycd"’”’q Thermal image devices provide Border Patrol the ability to see “up to
5 miles in areas that are dimly lit or in total darkness.”’® The feed from this device can be

159

Id.
1% 13.S. CUSTOMS AND BORDER PROTECTION, BORDER TECHNOLOGY INTRODUCTION (2015) (on file with Majority
Staff).
*! On the northern border, the Blaine Sector has 32 RVSS and is the only sector with a fiber optic camera system.
Majority Staff observations during bipartisan STAFFDEL to the Blaine, Washington Sector (Aug. 2015).
"2 Questions for the Record Submitted by the Honorable Jeh Johnson, Secretary, U.S. Department of Homeland
Security, The Homeland Security Department’s Budget Submission for Fiscal Year 2015: Hearing Before the S.
Comm. on Homeland Security & Governmental Affairs, 113th Cong. (2014).
o3 GOV'T ACCOUNTABILITY OFFICE, GAO-14-368, ARIZONA BORDER SURVEILLANCE TECHNOLOGY PLAN
{%DDITIONAI, ACTIONS NEEDED TO STRENGTHEN MANAGEMENT AND ASSESS EFFECTIVENESS 8 (2014).
64

Id
195 See FY16 Department of Homeland Security Budget: Hearing Before the S. Subcomm. on Homeland Security of
the Comm. on Appropriations, 114th Cong, (2018).
198 1J,8. CUSTOMS AND BORDER PROTECTION, BORDER TECHNOLOGY INTRODUCTION (20135) (on file with Majority
Staff).
167 14
168 Majority Staff observations during bipartisan, bicameral STAFFDEL to the San Diego Sector (Aug. 2015).
169 GOV’T ACCOUNTABILITY OFFICE, GAQ-14-368, ARIZONA BORDER SURVEILLANCE TECHNOLOGY PLAN
A(IJ)DKTIONAL ACTIONS NEEDED TO STRENGTHEN MANAGEMENT AND ASSESS EFFECTIVENESS 8 (2014).
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shown on agent lapto;)s.m Finally, UGS are buried underground across the border and are used
to detect movement.'”® This is a fairly inexpensive option for very remote areas.'™ However,
UGS are subject to false alarms, such as animals triggering the alarm or sensor dysfunctions.‘74
In Arizona, CBP intended to procure UGS with Imaging Sensors (IS); however, problems of
inadequate bandwidth in its current radio frequencies arose during testing,175 CBP will not
procure UGS with IS technology until it resolves these issues.'®

Agent-Portable Surveillance Sy Device (right).

Importantly, while several delays have occurred in implementing the Arizona Technology Plan,
DHS has realized some taxpayer savings. CBP initially estimated that the total life-cycle costs of
the new plan would be about $1.5 billion for Arizona.'”” However, the Department saved 75
percent on its IFT contract.'™ These savings have allowed DHS to procure other resources, such
as tactical aerostats, which, for the most part, have been located in the RGV sector.'”? Aerostats
have high-definition cameras with 10 miles of visibility, depending on the wind. However,
smuggling is so pervasive that it is difficult for agents to address everything aerostats

detect." Despite detection success, aerostats also experience weather and maintenance

1.8, CUSTOMS AND BORDER PROTECTION, BORDER TECHNOLOGY INTRODUCTION (2015) (on file with Majority
Staff).

' GOV'T ACCOUNTABILITY OFFICE, GAO-14-368, ARIZONA BORDER SURVEILLANCE TECHNOLOGY PLAN
ADDITIONAL ACTIONS NEEDED TO STRENGTHEN MANAGEMENT AND ASSESS EFFECTIVENESS 8 (2014).

17 .S, CUSTOMS AND BORDER PROTECTION, BORDER TECHNOLOGY INTRODUCTION (2015) (on file with Majority
Staff).

'™ Robert Lee Maril, The Fence: National Security, Public Safety, and Illegal Immigration along the U.S.-Mexico
Border, TEXAS TECH UNIVERSITY PRESS 99 (2011) (stating that, according to Border Patrol agents, in 2005 false
alarms ranged from 50 to 80 percent).

17 GOV'T ACCOUNTABILITY OFFICE, GAO-14-368, ARIZONA BORDER SURVEILLANCE TECHNOLOGY PLAN
ADDITIONAL ACTIONS NEEDED TO STRENGTHEN MANAGEMENT AND ASSESS EFFECTIVENESS 12 (2014),

176

77 .S, CUSTOMS AND BORDER PROTECTION, BORDER TECHNOLOGY INTRODUCTION (2015) (on file with Majority
Staff); GOV'T ACCOUNTABILITY OFFICE, GAO-12-22, ARIZONA BORDER SURVEILLANCE TECHNOLOGY MORE
INFORMATION ON PLANS AND COSTS 18 NEEDED BEFORE PROCEEDING 7-8 (2011).
" The Arizona Border Surveillance Technology Plan and its Impact on Border Security: Hearing Before the House
Subcomm. on Border and Maritime Security of the Comm. on Homeland Security, 113th Cong., (2014) (statement of
Mark Borkowski, Assistant Commissioner and Chief Acquisition Executive, Office of Technology Innovation and
Acquisition, Department of Homeland Security).
7% .S, CUSTOMS AND BORDER PROTECTION, BORDER TECHNOLOGY INTRODUCTION (2015) (on file with Majority
Staff).
% See Securing the Border: Fencing, Infrastructure, and Technology Force Multipliers: Hearing Before the S.
Comm. on Homeland Sec. & Governmental Affairs, 114th Cong. (2015);
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challenges and arc only operational 60 percent of the time."*" Tt is estimated that each Aerostat
currently costs $5 million, per year, to operate and maintain.'®

While Border Patrol has begun experimenting with tactical acrostats to locate illegal pedestrian
crossers, CBP’s Office of Air and Marine (OAM) deploys tethered aerostat radar systems
(TARS) to identify and locate illegal aircraft crossing the border.'™ OAM has six TARS located
along the U.S.-Mexico border, as well as two additional TARS located in the Florida Keys and
Puerto Rico, which 4providcs OAM with persistent surveillance of the air environment along the
southwest border.™

OAM also utilizes the Predator B UAS for detection capabilities, particularly with the advent of
attaching a Vehicle and Dismount Exploitation Radar (VADER) to the UAS. OAM currently
operates four VADERs and is scheduled to acquire two additional VADERSs by the end of
2016."* VADER monitors movement on the ground and is very precise; however, if the target is
static, VADER will not see it."® Since 2012, sensor data obtained from VADER is streamed to
the Air and Marine Operations Center (AMOC). "’

Figure n UAS

OAM has UAS Ground Contro! Stations in Corpus Christi, Texas; Sierra Vista, Arizona; Grand
Forks, North Dakota; and Jacksonville, Florida. OAM currently possesses nine Predator B UAS,

'8! Majority Staff observations during Senators’ Johnson, Carper, and Sasse CODEL to the Texas Rio Grande Valley
Sector (Feb. 2015).
182 .S, CUSTOMS AND BORDER PROTECTION, BORDER TECHNOLOGY INTRODUCTION (2015) (on file with Majority
Staff).
83 Id
184 7d
'8 Data Provided to Majority Staff by the U.S. Customs and Border Protection (Sept. 9, 2015).
180 Majority Staff observations during bipartisan STAFFDEL to the Tucson, Arizona Sector (Feb, 2015).
87 OFFICE OF INSPECTOR GENERAL, DEPARTMENT OF HOMELAND SECURITY, OIG-15-17, 90-DAY STATUS UPDATE
TO RECOMMENDATIONS FROM U.,S. CUSTOMS AND BORDER PROTECTION'S UNMANNED AIRCRAFT SYSTEMS
PROGRAM DO£S NOT ACHIEVE INTENDED RESULTS OR RECOGNIZE ALL COSTS OF OPERATIONS (2015).
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cight of which are operationaL188 Six of thesc are assigned to the southwest border, with two
used for maritime operations, and the other two are assigned to the northern border.”®® The
Predators have slanted cameras that provide 10 mile coverage and a laser illuminator that allows
Border Patrol agents with night vision goggles to locate illegal crossers. The aircraft can remain
airborne for up to 21 hours; however approximately 30 percent of UAS missions are cancelled
duc to weather conditions. "

In December, the DHS Office of Inspector General (OIG) issucd a report that found that the
UAS program has not achieved satisfactory or expected results.'”! Specifically, the OIG found
that CBP’s unmanned aircrafts were “not meeting ﬂight hour goals™ and the estimated cost to
operate the program was “$12,255 per flight hour.™"* Ultimately, the OIG concluded, “CBP has
invested significant funds in a program that has not achieved the expected results, and it cannot
demonstrate how much the program has improved border security,”'*

The Department has disputed the findings of the OIG report in Committee hearings, asserting
that the UAS contributes to many apprehensions that are not directly credited unless the aircraft
follows the illegal crosser until the apprehension is made.'™* Instead, unattended aircrafts are
often used to detect illegal crossings, notify Border Patrol, and continue flying to other locations
of potential illegal activity.'” In Arizona, this makes sensc, as it often takes illegal crossers days
to get through the mountains, giving agents more time and opportunity to make an apprehension.
Moreover, the UAS are often used in drug interdiction operations, and CBP points out that as of
August 2015, UAS has interdicted over 68,000 pounds of contraband gcocainc and marijuana),
with a retail value of over $547 million, or $126,000 per flight hour.'*

In order to leverage intelligence resources, DHS collaborates with DOD through the Joint
Interagency Task Forces.""" In addition, DOD has deployed National Guard troops to assist with
surveillance cfforts and to provide training on recent technologies during Operation Jump Start
and Operation Phalanx.'”® In 2012, DOD deployed 1,200 National Guard troops to the U.S.-

:Z’; Majority Staff observations during bipartisan, bicameral STAFFDEL to the San Diego Sector (Aug. 2015).

Id.
190 1.8, CUSTOMS AND BORDER PROTECTION, OFFICE OF AIR AND MARINE, CORPUS CHRISTI PRESENTATION (2015)
(on file with Majority Staff).
¥ OFFICE OF INSPECTOR GENERAL, DEPARTMENT OF HOMELAND SECURITY, O1G-15-17, U.S. CUSTOMS AND
BORDER PROTECTION’S UNMANNED AIRCRAFT SYSTEM PROGRAM DOES NOT ACHIEVE INTENDED RESULTS OR
RECOGNIZE ALL COSTS OF OPERATIONS (2014).
02
3
" Securing the Border: F. encing, Infrastructure, and Technology Force Multipliers: Hearing Before the S. Comm.
on Homeland Security & Governmental Affairs, 114th Cong. (2015) (statement of Randolph Alles, Assistant
Commissioner, Office of Air and Marine, U.S. Customs and Border Protection).
' Quantitatively, this is logged as “detection,” not “apprehension,” even if it results in an apprehension. /d.
¥ Data Provided to Majority Staff by the U.S. Customs and Border Protection (Aug. 28, 2015).
" Homeland Threats and Agency Reponses: Hearing Before the S. Comm. on Homeland Security & Governmental
Affairs, 112th Cong., (2012) (statement of Janet Napolitano, Secretary, U.S. Department of Homeland Security).
'8 Boots on the Ground and Eyes in the Sky: How to Best Utilize the National Guard 10 Achieve Operational
Control: Hearing Before the House Subcomm. on Border and Maritime Security of the Comm. on Homeland
Security, 112th Cong., (2012} (statement of Ronald Vitiello and Martin Vaughan, U.S. Department of Homeland
Security).

27



104

Mexico border. Specifically, the National Guard has assisted CBP’s OAM and Border Patrol to
expand their acrial capabilities by providing military electronic sensor systems that far exceed
CBP’s ground-based and mobile systems. %> CBP has been flying the Predator B UAS with
DOD’s VADER at the southwest border. 2" Moreover, the tactical Aerostats and TARS
mentioned above come from DOD. Currently, DHS is in receiving ownership of over 3,900
items of excess DOD technology, including Marcbot, which are robots used in San Diego for
tunnel detection, and Advanced Radar Surveillance Systems (ARSS).20

Finally, when examining U.S. border technology, it is important to consider that smugglers are
also leveraging the latest technology. Recently, a drone transporting more than six pounds of
methamphetamine crashed in the San Diego sector.”™ Arizona and San Diego are seeing an
increasing use of “short landers™ and “Ultralight Aircraft” (ULAs) described as “flying
lawnmowers,” used to fly over fences and drop illegal drugs.203 Alarmingly, cartels have begun
to use minors to fly ULAs due to their light weight and the unlikelihood of their prosccution.”**

Experiences at the Border

Border Patrol

DHS has devoted a growing number of resources to the southwest border, including increasing
the number of Border Patrol agents (those that operate between ports of entry) from 8,617 in
2000 to 18,127 in 2014*™ and Office of Field Operations (OFO) officers (those that operate at
ports of entry) from 4,667 in 2003 to 6,323 in 2015.2%

In 2011, former DHS Secretary Janet Napolitano said that “the border is better now than it has
ever been.™"” Similarly, DHS Secretary Johnson points to a declining number of apprehensions
along the southwest border as a key indicator of border security.**® For example, DHS
apprehensions totaled 479,000 for FY2014, down from approximately 1.6 million apprehensions

' Homeland Threats and A gency Reponses: Hearing Before the S. Comm. on Homeland Security & Governmental

f%fairx, 112th Cong., (2012) (statement of Janet Napolitano, Secretary, U.S. Department of Homeland Security).
1

#! J.S. CUSTOMS AND BORDER PROTECTION, BORDER TECHNOLOGY INTRODUCTION (2015) (on file with Majority
Staff).
7 Laura McVicker, Drone Carrying Meth Crashed Near San Ysidro Port of Entry, NBC SAN DIEGO (Jan. 22,
2015), hetp://www . nbesandiego.com/news/local/Drone-Carrying-Meth-Crashes-Near-San-Ysidro-Port-of-Entry-
289353601 .htmt.
203 ARIZONA HIGH INTENSITY DRUG TRAFFICKING AREA, THREAT ASSESSMENT 2014 62 (2014).
2 Majority Staff observations during bipartisan, bicameral STAFFDEL to the San Diego Sector (Aug. 2015).
3 Remarks by Secretary of Homeland Security Jeh Johnson, Border Security in the 21st Century, U.S. DEP'T OF
HOMELAND SECURITY (Oct. 9, 2014), http://www.dhs.gov/news/2014/10/09/remarks-secretary-homeland-security-
jeh-johnson-border-security-2 1st-century.
*% Majority Staff observations during bipartisan, bicameral STAFFDEL to the San Diego Sector (Aug. 2015).
27 Jennifer Epstein, Janet Napolitano: Border security better than ever, POLITICO (Mar. 25, 2011),
http://'www.politico.com/news/stories/03 1 1/51925 . htmi,
% Remarks by Secretary of Homeland Security Jeh Johnson, Border Security in the 21st Century, U.S. DEP'T OF
HOMELAND SECURITY (Oct. 9, 2014), http://www.dhs.gov/news/2014/10/09/remarks-secretary-homeland-security-
Jjeh-johuson-border-security-2 Ist-century.
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in FY2000.>”® However, as a report issucd by Dr. Coburn emphasizes, *[t}he apprehensions
figure for FY2014 follows a three-year trend of steady increases in the number of apprehensions
since FY2011, when DHS data shows that Southern border apprehensions hit a low of
327,000.7'% Moreover, experts point out that even if apprehensions have decreased, there is
limited information of the role immigration enforcement has played in this decline 2!

Apprehension rates might also be down due to a lack of effectiveness on the southwest border.
According to independent experts, apprehension rates along our southwest border are 40 to 55
percent.”’” Most Border Patrol agents and local faw enforccment estimated interdiction rates in
the RGV to be 30 to 40 percent.*” In the Tucson sector, Border Patro} agents predicted they
caught one-in-three in areas where there was a fence and onc-in-20 where no fence was present,
which is often in the remote mountainous areas.”’

Finally, it is unclcar as to the impact that misreported apprehension data has had on the final
numbers.>"®* Border Patrol agents claim that the difference in their expericnces and those
reported by DHS are due to manipulation of these statistics.2'® Specifically, a Border Patrol
agent testified to the Committee that agents faced retribution for reporting more than 20
footprints—a key indicator of “got-aways.”*"’

Local Law Enforcement

While Border Patrol agents provide a key level of sceurity at our border, their efforts are often
buttressed by local law enforcement. The relationship and connectivity between local law
enforcement, landowners, and Border Patrol is vital and cannot be overstated.

Operation Stonegarden, a grant program operated through the Federal Emergency Management
Agency (FEMA), provides funding to statc and local governments to increase operational
capacity at the U.S. border.2'® While those who use the program have emphasized its success, it

% 1d, slide 26

% Senator Tom Coburn, A Review of the Department of Homeland Security's Missions and Performance (Jan,
2015).

! Bryan Roberts, Edward Alden, John Whitley, Managing Iitegal immigration to the United States: How Effective
is Enforcement?, COUNCIL ON FOREIGN RELATIONS 2 (2013) (*The Obama administration has not offered, and
7Clg)ngress has failed to insist on, any accountability for the effectiveness of these huge enforcement expenditures.”).
S a3,

23 Securing the Southwest Border: Perspectives from Beyond the Beltway: Hearing Before the S. Comm. on
Homeland Security & Governmental Affairs, 114th Cong, (2015) (statement of Chris Cabrera, Border Patrol Agent,
Rio Grande Valley Sector, U.S. Customs and Border Protection).

2 Majority Staff observations during bipartisan STAFFDEL to the Tucson, Arizona Sector (Feb. 2015).

% According to the Border Patrol Council, Border Patrol Agents are required to submit apprehension numbers to
supervisors. Moreover, staff has been told that agents are instructed to count illegal crossers not caught by border
P&tml agents as “pending law enforcement resolution” rather than as a “got away.”

=% Securing the Southwest Border: Perspectives from Beyond the Beltway: Hearing Before the S. Comm. on
Homeland Security & Governmental Affairs, 114th Cong. (2015) (statement of Chris Cabrera, National Border
fgtml Council).

218 HOMELAND SECURITY GRANTS, OPERATION STONEGARDEN,
http://www homelandsecuritygrants.info/GrantDetails.aspx?gid=21875.
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is important to ensure that the program is being utilized effectively to achieve its intended and
important goals. Moreover, illegal activity at the southwest border stretches beyond the border
communities themselves. Brooks County, Texas, which operates a checkpoint more than 70
miles from the border, reported 443 deaths related to illegal immigrants in the past six ycalrs.219
States have also deployed significant resources to increase manpower at U.S. borders. 20 For
example, former Texas governor Rick Perry’s Operation Strong Safety deployed the Texas
Department of Public Safety to the border, which, according to a recent report, was effective.?!

It is also important to emphasize the other resource impacts our insecure border has on local
communities. When local law enforcement and Border Patrol agents catch more people, jails fill
up. Prosecutors refuse to prosecute interdictions below a certain drug possession level due to
heavy demands on resources. Captured illegal crossers need to he housed and provided medical
care, which is also fiscally impactful on local budgets. When considering new federal border
security measures, more boots on the ground is an important component, but not a solution to be
considered in isolation.

Local Landowners

Some landowners experience significant damages to their property due to illegal crossers. Their
fences have been battered, either from pedestrian illegal crossers or by stolen vehicles.
Landowners are responsible for repair costs, some totaling up to $100,000 a year.222

Landowners also face threats of break-ins and violence. Firearms, ammunition, cash, jewelry,
and small electronics have all been reported stolen. One Arizona sheriff told the Committee
about a rancher who lives in his jurisdiction that has had his home broken into four or five
times.”™™ That same rancher has also encountered scouts for the cartel sitting on his property,
adding even more fear to his situation.”* According to several witnesses at a Committee

hearing, scouts face little to no fear of retribution for their presence or assistance to the cartels.”

19 Securing the Border: Assessing the Impact of Transnational Crime. Hearing Before the S. Comm. on Homeland
Security & Governmental Affairs, 114th Cong. (2015) (statement of Benny Martinez, Chief Deputy Sheriff, Brooks
County, Texas); see also Texas’ Brooks County is ‘Death Valley’ for Migrants, NBC NEWS (July 9, 2014),
http://www.nbenews.com/storyline/immigration-border-crisis/texas-brooks-county-death-valley-migrants-n152121.
U See generally Securing the Border: Assessing the Impact of Transnational Crime: Hearing Before the S. Comm.
on Homeland Security & Governmenial Affairs, 114th Cong. (2015).

2 TEXAS DEP’T OF PUBLIC SAFETY, OPERATION STRONG SAFETY REPORT TQ THE 84 TH TEXAS LEGISLATURE AND
QFFICE OF THE GOVERNOR 2 (2015) (Unclassified Version).
2 Statement by Fred Cappadona, Double C Cattle Co., South Texans® Property Rights Association Roundtable,
dLll ing Senators’ Johnson, Carper, and Sasse CODEL to the Texas Rio Grande Valley Sector (Feb. 2013).

' Securing the Southwest Border: Perspectives from Beyond the Beltway: Hearing Before the 8. Comm. on
Homeland Security & Governmental Affairs, 114th Cong. (2015) (statement of Mark Dannels, Sheriff, Cochise
County, Arizona).

2

2 See Securing the Border: Assessing the Impact of Transnational Crime: Hearing Before the S. Comm. on

Homeland Security & Governmental Affairs, 114th Cong. (2015) (Elizabeth Kempshall, Executive Director, Arizona

HIDTA stated, “it has been a challenge for us to prosecute the scouts” due to the lack of laws specific to them, while

Benny Martinez, Chief Deputy Sheriff of Brooks County, Texas confirmed “a good percentage of [scouts] walk.”).
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Cartels have also threatened violence against landowners for contacting the Border Patrol. For
example, in 2010, Robert Krentz, a prominent rancher in Cochise County, Arizona, was killed by
an illegal crosser on his property.*®

Committee witnesses who live on the border have said that an important metric to determine
whether our border is secure is not quantitative, but rather qualitative: the border is secure when
landowners on the border have a reasonable expectation that they can leave their homes and
ranches and their property will not be battered or vandalized ™’

Transnational Crime at the Southwest Border

Cartels

Cartels have evolved from smaller, primarily family run smuggling groups to multinational
entities.”® The cartels are often equipped with weapons, communications and surveillance
equipment, and other paramilitary capabilities that competc with U.S. law enforcement. ™ To
protect their routes, cartels invest heavily in enforcement > According to a Committee witness,
scouts wear “camouflage uniforms with padded boots for non-tracker, with $2,500 solar-
powered, encrypted satellite phones, with AK-47s.”%!

According to a Texas Department of Public Safety (DPS) report, ““cartels have also been
effective in corrupting U.S. law enforcement officials at all levels, which not only facilitates
organized crime, but undermines the public trust in law enforcement.”>* Specifically, officials
at DHS are very aware of attempts by drug trafficking organizations (DTOs) “to infiltrate the
CBP workforce through conspired hiring operations and aggressive targeting” of agents.”?
According to the Arizona High Intensity Drug Trafficking Area (HIDTA):

2% Randal Archibold, Ranchers Alarmed by Killing near Border, NY TIMES (Apr. 4, 2010),
hitp://www . nytimes.con/2010/04/05/us/0Sarizona.html.
27 Securing the Southwest Border: Perspectives from Beyond the Beltway: Hearing Before the S. Comm. on
Homeland Security & Governmental Affairs, 114th Cong. (2015) (statement of Mark Dannels, Sheriff, Cochise
County, Arizona).
% Response to Questions for the Record from Shawn Moran, Deferred Action on Immigration: Implications and
Unanswered Questions. Hearing Before the S. Comm. on Homeland Security & Governmental Affairs, 114th Cong.
(2019).
* Diane Washington Valdez, Report: Mexican Drug Cartels Adopting Military Tactics, EL PASO TIMES (Aug. 7,
2011), hitp://'www elpasotimes.com/ci_18632455.
0 Shannon K. O'Neil, Two Nations Indivisible: Mexico, The United States, and the Road Ahead 127 (Oxford
University Press 2013).
B Securing the Border: Assessing the Impact of Transnational Crime: Hearing Befare the 5. Comm. on Homeland
Security & Governmental Affairs, 114th Cong. (2015) (statement of General Barry R. McCaffrey, USA (RET.),
Former Director, Office ot National Drug Control Policy).
B2 TEXAS DEP’T OF PUBLIC SAFETY, OPERATION STRONG SAFETY REPORT TO THE 84TH TEXAS LEGISLATURE AND
OFFICE OF THE GOVERNOR 2 (2015) (Unclassified Version).
: GOV'T ACCOUNTABILITY OFFICE, GAO-13-59, BORDER SECURITY: ADDITIONAL ACTIONS NEEDED TO
STRENGTHEN CBP EFFORTS TO MITIGATE RISK OF EMPLOYEE CORRUPTION AND MISCONDUCT 2 (2012),
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“The Sinaloa Cartel is considered the most influential and strongest carte! in Mexico, as it
maintains an extensive corruption network at the local, state, and Federal level, giving it
more political and judicial cover to protect and secure drug trafficking activities.
Historically, Sinaloa Cartel operatives maintained a greater ability to adapt to law
enforcement challenges and foresee potential changes in the drug market more effectively
than other Mexican cartels.”*

From FY2005 through FY2012 GAO found tha, 144 current or former CBP employees were
arrested or indicted for corruption,” representing “less than 1 percent of the entire CBP
workforce per fiscal yeezlr"’23 In 2014, Secretary Johnson “delegated to CBP the authority to
investigate its employecs for alleged criminal misconduct.”™® On June 29, 2015, the Homeland
Security Advisory Council issued an interim report that found that corruption among Border
Patrol agents and officers “may be increasing” and that “arrests for corruption of CBP personnel
far exceed, on a per capita basis, such arrests at other federal law enforcement agencies."237

Local law enforcement officials and public officials have also been found guilty of taking bribes
from drug traffickers.**® And, corruption is not limited to the U.S. Recently, 14 Mexican
“Federales™ were arrested for running a kidnapping operation near the Texas border that targeted
Mexican businessmen. ™

Drug Smuggling

Cartels smuggle illicit drugs into the U.S., and rely on U.S.-based gangs to distribute the drugs
throughout the U 8.2 Morc than 90 percent of all cocaine entering the country transits the
Mexican-Central American corridor from countries further south.?*" “Mexico remains the
primary foreign source of marijuana and methamphetamine destined for U.S. markets and is also

P4 ARIZONA HIGH INTENSITY DRUG TRAFFICKING AREA, THREAT ASSESSMENT 2015, 11 (2015); see also DEA Maps
Show Kingpin 'El Chapo’ Guzman’s Cartel Controls Nearly the Entire US. Drug Market, FORBES (Nov. 10, 2015),
http://'www forbes.comysites/doliacstevez/2015/1 1/10/dea-maps-show-kingpin-el-chapo-guzmans-cartel-controls-
nearly-the-entire-u-s-drug-market/.
5 1d at 8.
% 1J.S. DEP’T OF HOMELAND SECURITY, U.S. CUSTOMS AND BORDER PROTECTION, CBP BORDER SECURITY REPORT
FISCAL YEAR 2014 (2014).
7 HOMELAND SECURITY ADVISORY COUNCIL, INTERIM REPORT OF THE CBP INTEGRITY ADVISORY PANEL 6 (2015).
2% Shannon K. O'Neil, Two Nations Indivisible: Mexico, The United States, and the Road Ahead 131 (Oxford
University Press 2013).
** {idefonso Ortiz, /4 Mexican Federales Arrested for Running Kidnapping Crew Near Texas Border, BREITBART
(Mar, 7, 2015), bttp://www.breitbart.com/texas/2015/03/07/14-mexican-cops-arrested-for-running-kidnapping-crew-
near-texas-border/.
240 EXCCUTIVE OFFICE OF THE PRESIDENT, OFFICE OF NATIONAL DRUG CONTROL POLICY, NATIONAL SOUTHWEST
BORDER COUNTERNARCOTICS STRATEGY 34 (2013); U.S. DEP’ T OF JUSTICE NAT L DRUG INTELLIGENCE CENTER,
NATIONAL DRUG THREAT ASSESSMENT 11 (2011),
! EXGCUTIVE OFFICE OF THE PRESIDENT, OFFICE OF NATIONAL DRUG CONTROL POLICY, NATIONAL SOUTHWEST
BORDER COUNTERNARCOTICS STRATEGY 1 (2013).
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392

. . 4 .
a source and transit country for heroin.”*** Qbservations from Border Patrol agents su%§est there
has also been a recent rise in cocaine, meth, and heroin deriving directly from Mexico,*®

Mexican DTOs are known to use minors as young as 12 years old to smuggle drugs between and
through POEs.** In FY2014, Arizona apprehended 39 minors as pedestrians “with illicit drugs
taped to their bodies, concealed within clothing, or in bags.”*** DTOs also reeruit high school
and middle school students—the majority of which are U.S. citizens—believing students “are
less likely to be identified by law enforcement” and if identified will not be prosecuted. ¢

Mexican DTOs have become experts at evading the Border Patrol. According to General
McCaffrey, former Director of the White House’s Office of National Drug Control Policy, the
Border Patrol seizes just 5 to 10 percent of the illegal drugs smuggled across the border.*” The
decreasing cost of drugs in the U.S., particularly heroin, illustrates the point.

Figure 10
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3 While refusing to draw a direct inference, Border Patrol agents pointed out that since states have begun to
legalize marijuana, drugs smuggled into this U.S. have shifted being predominately marijuana to harder drugs.

¥ See Evelio Contreras, Inside the Life of a Drug-Trafficking Teen, CNN (Aug. 13, 2015),
http://www.cnn.com/2015/08/12/us/inside-the-life-of-a-drug-trafficking-teen/index. htm1%eref=rss_atest
(documenting how the Los Zetas gang forced a 12-year-old illegal immigrant living on the Texas side of the border
to smuggle drugs for them),

5 ARIZONA HIGH INTENSITY DRUG TRAFFICKING AREA, THREAT ASSESSMENT 2015 56 (2014).

™6 1d.; see also Lourdes Medrano, Along Key Stretch of US-Mexico Border More Kids Running Drugs, THE
CHRISTIAN SCIENCE MONITOR (July 16, 2013), http://www.csmonitor.com/US A/Justice/2013/0716/ Along-key-
stretch-of-US-Mexico-border-more-kids-running-drugs; Securing the Southwest Border: Perspectives from Beyond
the Beltway: Hearing Before the S. Comm. on Homeland Security & Governmental Affairs, 114th Cong, (2015).
7 Securing the Border.: Assessing the Impact of Transnational Crime: Hearing Before the S. Comm. on Homeland
Security & Governmental Affairs, 114th Cong. (2015) (statement of General Barry R, McCaffrey, USA (RET.),
Former Director, Office of National Drug Control Policy).
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Between the POEs, smuggling groups use “an extensive system of scouts armed with radios,
solar-powered radio repeaters, cellular telephones, and weapons situated on high points along
drug trafficking routes.”**® This type of structure provides smugglers with a high level of
situational awareness of law enforcement presence on both sides of the border.

At the POEs, cartels have begun smuggling drugs in smaller packages and using deep
concealment to increase their likelihood of success. Officers at the Otay Mesa POE in the San
Diego sector have found drugs hidden in batteries, gas tanks, jalapeno jars, and fire
extinguishers.* Media reports indicate cartels have concealed drugs in “frozen sharks,
sprinkled on donuts, and crammed into cucumbers. ™

Human Smuggling and Trafficking

To enter the U.S., more than 90 percent of immigrants hire coyotes that control the routes from
Mexico to the U.S. Coyotes move illegal immigrants across the border and into the interior of
the U.S. through a series of stash houses.”' Coyotes often use energy drinks to keep people
awake as they are smuggled across the border and frequently leave behind or “sacrifice™ those
incapable of keeping pace.””> Moreover, at a Committec Hearing a Border Patrol agent testified
that coyotes use migrants as a diversion in order to sneak higher value drugs across the border. >
For example, rather than directing unaccompanied children and families to bridges and ports of
entry along the Rio Grande where they could immediately and safely seek asylum, coyotes
forced them to take the more dangerous route across the river, tying up Border Patrol agents and
leaving the border unguarded.®*

Sex trafficking organizations also use coyotes to transport victims across the border en route to
destinations throughout the US> According to the Texas DPS report, “[clartels, gangs, and
international sex trafficking organizations have worked closely together for many years now,
unchara(ét_gristically crossing traditional rivalries in order to traffic drugs and pcople for large
profits.™

28 1d. (statement of Elizabeth Kempshall, Executive Director, Arizona Region of the Southwest Border, High
ngnsity Drug Trafficking Area, Office of National Drug Control Policy).

~*” Majority Staff observations during bipartisan, bicameral STAFFDEL to the San Diego Sector (Aug, 2013).

0 See Christopher Woody, 'El Chapo’ Guzman's Role in the Global Cocaine Trade is Becoming Clearer,
MCPHERSON SENTINEL (Aug. 16, 2015),
http://www.mcphersonsentinel.com/article/ZZ/201508 1 6/BUSINESS/308169989/- 1 /books/?Start=1.

PUTEXAS DEP’T OF PUBLIC SARETY, OPERATION STRONG SAFETY REPORT TO THE 84TH TEXAS LEGISLATURE AND
OFFICE OF THE GOVERNOR 29 (2015) (Unclassified Version).

2 Majority Staff observations during Senators’ Johnson, Carper, and Sasse CODEL to the Texas Rio Grande Valley
Sector (Feb. 2015).

53 Ongoing Migration from Central America: An Examination of FY2015 Apprehensions: Hearing Before the S.
Comm. on Homeland Security & Governmental Affairs, 114th Cong, (2015) (statement of Chris Cabrera, National
Border Patrol Council).

By

TEXAS DEP'T OF PUBLIC SAFETY, OPERATION STRONG SAFETY REPORT TO THE 84TH TEXAS LEGISLATURE AND
SEFICE OF THE GOVERNOR 34 (2015) (Unclassified Version).
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Gangs, Criminal Aliens, and Special Interest Aliens

Violent transnational gangs such as MS-13 and Los Zetas have a stronghold in border states such
as Texas, while the Hells Angel Motorcycle Club (HAMC) controls Arizona.>’ These gangs
“maintain a buyer and seller rclationship with Mexican DTOs.”>*

Moreover, the number of criminal aliens coming into the U.S. has increased. The Border Patrol
Council estimates that the number of individuals who haye committed crimes in the U.S., served
time in a jail here, and have been deported constitute 10 to 20 percent of those apprehended.259
As an example, on March 6, 2015, Border Patrol agents in the Laredo sector arrested an illegal
immigrant from Mexico convicted of murder in 1992 in Jacksonville, Florida,”® “The subject
was sentenced to 20 years and was released in 2002, after serving 10 years"’261 Different reports
indicates there are somewhere between 200-300 sanctuary jurisdictions in this country in which
local governments refuse to assist in the enforcement of our immigration laws. The recent
shooting of a young woman in San Francisco, California by a criminal alien that had been
deported five times with seven prior felony convictions has brought renewed attention to
criminals entering and remaining in the U.S,, largely as a result of sanctuary policies.%2

Finally, legitimate concerns remain that terrorists could exploit our country’s southwest border to
enter the U.S. undetected.”™ While the likelihaod of a terrorist group using the southwest border
as an entry point fo complete a terrorist attack is an area of debate, the potential for exploitation
should be taken seriously given that there was a 70 percent increase from FY2013 to FY2014 in
OTMs crossing the border.”® This included individuals from Iraq, Syria, and Egypt.265
According to Border Patrol agents on the ground, 51 percent of all Border Patrol apprehensions
are currently OTMs.

257

Id.at 1; ARIZONA HIGH INTENSITY DRUG TRAFFICKING AREA, THREAT ASSESSMENT 2014 22 (2014) (HAMC is
known to be involved in murder, drug trafficking, prostitution, weapons trafficking, extortion, arson, and vehicle-
theft offenses).

2% 14 at 24; FBI NATIONAL GANG INTELLIGENCE CENTER, 201 | NATIONAL GANG THREAT ASSESSMENT; DEP*T OF
HOMELAND SECURITY, MEXICO: CROSS-BORDER GANGS AND THEIR MEXICAN DRUG CARTEL AFFILIATIONS (2011).
** Response to Questions for the Record from Shawn Moran, Vice President, National Border Patrol Council,
Deferred Action on Immigration: Implications and Unanswered Questions: Hearing Before the S. Comm. on
Homeland Security & Governmental Affairs, 114th Cong. (2015) (*These are not economic immigrants in search of
a better life. These are hardened criminals who are facing real jail time.”).

0 Laredo Sector Border Patrol A gents Arrest an Undocumented Immigrant from Mexico Convicted of Murder,
U.S. CUSTOMS AND BORDER PROTECTION (Mar, 6,2015), http://www.cbp.gov/newsroom/local-media-release/2015-
03-06-000000/laredo-sector-border-patrol-agents-arrest.

261

262

Michelle Moons, Breaking: Pier |4 Murder Suspect Had Been Deported 5 Times With 7 Felonies, BREITBART
(July 3, 2015), hitp://www breitbart.com/texas/2015/07/03/breaking -pier- | 4-murder-suspect-had-been-deported-5-
times-with-7-felonies/.

23 TEXAS DEP’T OF PUBLIC SAFETY, OPERATION STRONG SAFETY REPORT TO THE 84TH TEXAS LEGISLATURE AND
OFFICE OF THE GOVERNOR 1 (2015) (Unclassified Version).

% Brandon Darby, Leaked CBF Report Shows Entire World Exploiting Open US Border, BREITBART (Aug. 3,
2014), http://www.breitbart.com/texas/2014/08/03/leaked-cbp-report-shows-entire-world-exploiting-open-us-
border/.

265 1d
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Part II: The U.S. — Canada Border

The United States and Canada share the longest common land border in the world ¢ The
binational border is 5,525 miles Iong.267 According to the U.S. Census Bureau, the continental
border along the 49th parallel from Washington State to Maine is almost 4,000 miles. 2
Each day, more than 350,000 people and $2 billion in trade cross the U.S.-Canada border.*
Canada is the United States’ largest trading partner, with over 120 operating POEs along the
U.S.-Canada border.”™ The busiest ports are located in Detroit, Michigan; Buffalo, New York;
and Blaine, Washington.*”! Additionally, CBP has nine pre-clearance locations at Canadian
airports to assist in processing the estimated 750 daily commercial flights to the U.S., as well as
pre-inspection locations at Canadian rail stations. >

The Border Patrol divides the northern border into eight sectors: Blaine, Spokane, Havre, Grand
Forks, Detroit, Buffalo, Swanton, and Houlton. Each sector’s terrain is different and the
challenges are evolving. For example, in the Great Lakes region, TCOs use small vessels during
the summer and snowmobiles during the winter to transport illicit contraband.?” Similarly, in
Washington State and Maine, dense forests and open waters Provide criminals cover, making it
difficult for authorities to detect cross-border illegal activity.””* CBP deploys different
technologies such as UAS, ground and water sensors, “buckeyes™ and trail cameras with live
feeds to maintain domain awareness in arcas that are difficult to patrol.”’¢

04 S. DEP’T OF HOMELAND SECURITY, NORTHERN BORDER STRATEGY 4 (2012).
37 U.S. DEP'T OF COMMERCE, CENSUS BUREAU, THE 2012 STATISTICAL ABSTRACT 225 (2012) (including the

Alaska-British Columbia-Yukon Territory portion).
208
N 1d,

69 Protecting our Northern Border: Enhancing Collaboration and Building Local Partnerships: Hearing Before the

S. SubComm. on the Efficiency and Effectiveness of Federal Programs and the Federal Workforce of the Comm. on
Homeland Security & Governmental Affairs, 113th Cong. (2013) (statement of Christopher Richards, Havre Sector
Chief Patrot Agent, U.S. Border Patrol); Faer Sheet: Beyond the Border Facilitating Travel at the United States-
Canada Border, U.S. DEP'T OF HOMELAND SECURITY (Dec. 6, 2011), http://www.dhs.gov/news/2011/12/06/fact~
g%ect»beyondborderiacilimting'travel-united-states-canada~bordcr.

7! Majority Staff observations during a staff briefing on the northern border presented by the U.S. Department of
Homeland Security (Apr. 2015).

2 Protecting our Northern Border: Enhancing Collaboration and Building Local Partnerships: Hearing Before the
S. SubComm. on the Efficiency and Effectiveness of Federal Programs and the Federal Workforce of the Comm. on
Homeland Security & Governmental Affairs, 113th Cong. (2013) (statement of Christopher Richards, Havre Sector
Chief Patro} Agent, U.S. Border Patrol); Majority Staff observations during bipartisan STAFFDEL to the Blaine,
yxashington Sector (Aug. 2015). For a discussion on preclearance operations, see Part 1V,

™ Majority Staff observations during bipartisan STAFFDEL to the Blaine, Washington Sector {(Aug. 2015).

™5 Buckeyes are off the shelf technology designed for hunters that consist of portable cameras with motion sensors
that, when triggered, connect to a cell tower and send images to the agent’s phone, revealing what triggered the
camera. This saves significant resources, as agents are prevented from checking on a sensor that was triggered by
animals or other non-threat sources.

e Protecting our Northern Border: Enhancing Collaboration and Building Local Partnerships: Hearing Before the
S. SubComm. on the Efficiency and Effectiveness of Federal Programs and the Federal Workforce of the Comm. on
Homeland Security & Governmenial Affairs, 113th Cong. (2013) (statement of Christopher Richards, Havre Sector
Chief Patrol Agent, U.S. Border Patrol).
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Figure 11: Eight Sectors of the U.S.-Canada Border
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Image provided by DHS.

There is currently no fencing on the northern border. Instead, the demarcation line between the
two countries is often marked by a ditch, approximately six inches deep.”””

Figure 12: The U.S.-Canada ation in Blaine, Washington

Image taken during bipartisan STAFFDEL to the Blaine, Washington Sector (Aug. 2015)

There are currently 2,093 Border Patrol agents and 3,600 Office of Field Operations officers
stationed on the northern border.””® DHS believes that current staffing numbers are sufficient to
manage and address northern security threats, because illegal crossing apprehensions and drug
smuggling volumes at the northern border are much lower than at the U.S.-Mexico border.?”
Additionally, agents have more time and resources to target each threat, as well as better
information sharing with Canada.®

While both the northern and southwest borders are highly active, crossing volumes are different.
For example, in FY2014, northern border officers apprehended 3,338 individuals for attempting
to enter the U.S. illegall;f. while agents patrolling the southwest border reported a total of
479,371 apprehensions.”*'

77 Majority Staff observations during bipartisan STAFFDEL to the Blaine, Washington Sector (Aug. 2015).

8 Data provided to Majority Staff by the U.S. Department of Homeland Security (April 8, 2015) (as a comparison,

glgere are 2,500 Border Patrol agents stationed in the San Diego sector alone).

280 Z

¥ 11.S. BORDER PATROL, STATS AND SUMMARIES, http://www.cbp.gov/newsroom/media-

resources/statstitle=sector+profile. The Majority Staft notes that DHS has refused to release figures for FY2015,
37



114

Table 1. Comparison of Apprehensions at U.S. Borders FY2011-FY2014™
Sector FY2011 FY2012 FY2013 FY2014
Northern Border Total 6,123 4210 3230 3338
Southwest Border Total 327,577 356,873 414,397 479,371

Also in FY2014, the U.S.-Canada border recorded a slightly greater volume of trucks and trains,
while the southwest border processed more buses, personal vehicles, and pedestrian crossings.**’

Table 2. Recorded Crossing at Both U.S. Borders in FY2014%
Border POEs Trucks Trains Buses Personal Vehicles Pedestrians
Northern 5,802,211 28,643 103,749 31,979,736 423,605
Southwest 5,414,568 10,414 213,780 69,623,693 41,223,292

U.S. — Canada Joint Operations

Currently, to secure, monitor, and manage the northern border, the United States and Canada
coordinate efforts through the Beyond the Border Initiative (BTB).?® The key priorities of BTB
are: 1) identifying and addressing threats before they reach the U.S.-Canada border; 2)
facilitating legitimate trade; 3) integrating cross-border law enforcement cfforts; and 4)
coordinating approaches to critical infrastructure and cybersecurity.286 This approach enhances
law enforcement cooperation, provides the framework to address security gaps, and ensures that
lawful trade and travel are not significantly affected by inereased security measures.”®” BTB
enables DHS to improve the allocation of resources, because operation chiefs coordinate with
their Canadian countcrparts to avoid duplicating patrol and surveillance efforts,**

Since 2011, the BTB Initiative has institutionalized several information and intelligence sharing
mechanisms. DHS states that these air, land, and maritime mobile partnerships provide a greatel
penetration of intelligence, affording U.S. and Canadian law enforcement agencies an advantage
point to2 8cgisrupt terrorist and transnational criminal activity before it reaches the U.S.-Canada
border.

Since 1997, intelligence-driven law enforcement teams have been responsible for securing the
northern border.* Currently, there are 24 Integrated Border Enforcement Team (IBET)
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I

5 BUREAU OF TRANSPORTATION STATISTICS, BORDER CROSSING/ENTRY DATA: QUERY DETAILED STATISTICS
(220!4)‘ http://transborder.bts. gov/programs/international/transborder/TBDR_BC/TBDR_BCQ.html,
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24 U.S. DEP’T OF HOMELAND SECURITY, FACT SHEET: BEYOND THE BORDER UNITED STATES-CANADA LAW
ENFORCEMENT COOPERATION (201 1).
% 1J,S. DEP'T OF HOMELAND SECURITY, BEYOND THE BORDER IMPLEMENTATION REPORT 4 (2013).
7 Observations presented at Canada Institute, Wilson Center, Beyond the Border Implementation Report Update,
(2014), hitp//www. wilsoncenter org/event/beyond-the-border-implementation-report-update.
i:j Data provided to Majority Staff by the U.S. Department of Homeland Security (April 8, 2015).
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locations, with the majority monitorin% the Great Lakes region, including four that are operated
by American and Canadian personnel. ! The five law enforcement agencies contributing to
IBETs efforts are: 1) CBP; 2) ICE; 3) U.S. Coast Guard; 4) the Royal Canadian Mountcd Police
(RCMP); and 5) the Canada Border Service Ageney (CBSA).292

In addition, since 2005, Border Enforcement Security Taskforces (BESTs) have been
investigating criminal activity at, near, and across the U.S.-Canada and U.S.-Mexico borders, as
well as maritime seaport locations. At a Committee hearing a DHS official testified that
“[¢]urrently, ICE Homeland Security Investigations (HSI) has 37 BEST units located across 16
states and Puerto Rico,” four on the northern border, 14 on the southwest border, and 19
maritime seaport locations.” According to DHS, these ICE-led operations are successful
because they leverage the efforts and resources of more than 150 federal, state, local, tribal, and
international law enforcement agencies,zq> Specifically, BESTs have been recognized for
infiltrating and dismantling TCOs operating in vulnerable areas of upstate New York 2

While DHS states that inter-agency partnerships are critical to secure the northern border, a 2011
GAO report found that the Department needs to increase oversight to ensure its components are
coordinating and sharing information.®’ For example, northern border state and local law
enforcement officials, as well as their Canadian counterparts, complained that Border Patrol, ICE
the U.S. Forest Service, and the DEA do not always share information on operations, which
leads to duplication and inconsistent compliance with the numerous cross-border agreements to
confront threats.***

Threats to the Northern Border

Terrorism

In 2011, then CBP Commissioner Alan Bersin, told the Senate Judiciary Committee regarding
terrorist threats, “[g}t’s commonly accepted that the more significant threat comes from the U.S.-
Canada border.*” More recently, witnesses before HSGAC echoed Bersin’s testimony, stating

1.8, DEP'TOF HOMELAND SECURITY, BEYOND THE BORDER: A SHARED VISION FOR PERIMETER SECURITY AND
gg:omwxc COMPETITIVENESS (2015), http://www.dhs.gov/beyond-border.
“77ULS. DEP’T OF HOMELAND SECURITY, NORTHERN BORDER STRATEGY 10 (2012).
3 U.S. DEP'T OF HOMELAND SECURITY, FACT SHEET: BEYOND THE BORDER UNITED STATES-CANADA LAW
ENFORCEMENT COOPERATION (2011),
P4 See Securing the Border: Understanding Threats and Sirategies for the Maritime Border: Hearing Before the S.
Comm. on Homeland Security & Governmental Affairs, 114th Cong. (2015) (statement of Peter Edge, Executive
Associate Director, Homeland Security Investigations, U.S. Immigration and Customs Enforcement).
293 EXECUTIVE OFFICE OF THE PRESIDENT, OFFICE OF NATIONAL DRUG POLICY CONTROL, NATIONAL NORTHERN
BORDER COUNTERNARCOTICS STRATEGY 11(2014).
2 14 at 30.
297 Gov’T ACCOUNTABILITY OFFICE, GAO-11-508T, BORDER SECURITY: DHS PROGRESS AND CHALLENGES IN
SECURING THE U.S. SOUTHWEST AND NORTHERN BORDERS 14 2011).
¥ 14 at 15,
i Improving Security and Facilitating Commerce at America’s Northern border and Ports of Entry: Hearing
Before the S. Subcomm. on Immigration, Refugees and Border Security of the S. Comm. on the Judiciary, 112th
Cong. (2011) (statement of Alan Bersin, Commissioner, U.S. Customs and Border Protection).
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that a terrorist trying to cross the border into the U.S. would be able to enter the country much
more easily from the north than from the south.**

In 1997, Gazi Ibrahim Abu Mezer entered the U.S. near the Blaine, Washington POE" After
being returned three times, the FBI eventually detained him during a counter-terrorism raid in
Brooklyn, New York, after being tipped off that Mezer planned to detonate a bomb in a New
York City subway station.? Similarly, in 1999, Ahmed Ressam, a.k.a. the millennium bomber,
was stopped at Port Angeles, Washington (also located in the Blaine sector) with components
used to produce a bomb**® After admitting that he was planning to bomb the Los Angeles
International Airport, he was sentenced to 37 years in prison for terrorist zxct_ivity‘3 * InFY2014,
the Blaine sector alone apprehended migrants from 32 different countries.**

Recently, Canada has been struggling to confront radicalization and homegrown terrorism.>%
On February 3, 2015 the RCMP charged three men for recruiting and facilitating the terrorist
activity of the [slamic State in the Levant (ISIL)‘307 One is in custody, while the other two were
charged in absentia, as authorities presume that they have left for Syria,308 In addition, Quebec
and Ontario have becen reporting an exodus of young men and women heading to Syria and Iraq
to fight for ISIL** For example, in February, responding to Islamic extremism propaganda,
four young men and two female teenagers left Montreal.”™® Police and community leaders are
now scrambling to prevent further radicalization and recruitment. >’ In March, CBSA arrested a
man in Toronto for ploltin% to bomb the U.S. Consulate and several other buildings in the
Toronto financial district.*'

3 Securing the Border: Assessing the Impact of Transnational Crime: Hearing Before the S. Comm. on Homeland
Security & Govermmental Affairs, 114th Cong. (2015) (statement of General Barry R. McCaffrey, USA (RET.),
Former Director, Office of National Drug Control Policy); id (statement of John P, Torres, Former Acting Director,
U.S. Immigration and Customs Enf’t).

1.8, DEP'T OF JUSTICE, GAZI IBRAHIM ABU MEZER, hitp:/www justice.gov/oig/special/9803/brbrp2.htm.

2 Gilbert M. Gaul & Mary Pat Flaherty, Porential Bomber Shows Resofve in Trips to U.S., WASH. POST (Oct. 7,
2001), hitp://www.washingtonpost.com/archive/politics/2001/10/07/potential-bomber-shows-resolve-in-trips-to-
us/5¢43eb16-673d-4135-9d08-7bafi80bb628/.
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Arrest, NATIONAL POST (Feb. 4, 2015), hitp://news.nationalpost.com/news/canada/undercover-remp-informant-
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9% 1d Maguire is reported to have died fighting in Syrian in January, 2015,

37 Allan Woods, Quebec Stunned by Exodus of Four Young Men, Two Women to Join Isiamic State, THE STAR
CaNADA (Feb. 27, 2015), http://www thestar.com/news/canada/2015/02/27/quebec-stunned-by-exodus-of-four-
y‘ovung-men-two-women-to‘join-islamic—state.htm!.
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Historically, security observers have argued that Canada represents a substantial vulnerability,
because it provides immigrant visas to individuals who pose a significant threat.*”* Witnesses
testified before the Committee that if someone gets into Canada, they will most likely be able to
enter the U.S*'* However, the Canadian government has changed its approach to national and
border security after two recent acts of homegrown terrorism. The wake-up call came from both
the 2013 detention of two men for conspiring to derail a VA Rail Canada train en route to New
York C]‘ilgy, and the 2014 Parliament shooting where a military guard was killed during an

attack.

Responding to this new reality, in January 2015 Prime Minister Harper introduced a new Anti-
Terrorism Act to broaden the powers of the intelligence and law enforcement officers, which was
signed into law on June 18, 2015.%'¢ Essentially, Bill C-51 1) criminalizes publishing terrorist
propaganda; 2) creates a no-fly list of suspected terrorists; and 3) allows intelligence and law
enforcement a%encies to share information on known or suspected terrorists with foreign
counterparts.’’” DHS believes this law will improvc cross-border counterterrorism efforts by
legalizing the implementation of a no-fly list that limits known and suspected terrorists’ access to
North America and enabling Canadian intelligence units to dismantle terrorist cells operating
mostly in Ontario and Quebec.*'® To this end, the Canadian government is revoking the
passports of approximately 130 citizens who have joined violent terrorist groups in Syria and
Iraq, and is gathering evidence to prosecute more than 80 recently radicalized citizens and
pcrmaner;l! gresidenls who have returned to Canada after cngaging in terrorist-related activities
ovcerseas.

The Canadian government also plans to implement a screening system to deny those with a
criminal background or on a terrorist watchlist from entering Canada,* According to DHS, by
the end of 2015 or carly 2016, Canada will be prepared to fully implement its Electronic Travel
Authorization (eTA), which will require all visitors, except Americans, to submit their
biographic information before they board a Canada-bound airplane‘m Once implemented, all
travelers will be screened against Canadian and American watchlists.”?

3 THE 9/11 COMMISSION REPORT 81 (2004).
Y Securing the Border: Assessing the Impact of Transnational Crime: Hearing Before the S. Comm. on Homeland
Security & Governmental Affairs, 114th Cong. (2015).
5 Muslim Leader: Canada Terror Attack a 'Wake-Up Call’, CBN NEWS (Oct, 29, 2014),
http://www.cbn.com/cbnnews/world/2014/October/Muslim-Leader-Speaks-Out-against-Canada-Attacks/.
38 PAS dnnounces Anti-Terrorism Measures to Protect Canadians, OFFICE OF THE PRIME MINISTER (Jan. 30, 2015),
http:/pm.ge.ca/eng/news/2015/01/30/pm-announces-anti-terrorism-measures-protect-canadians; PARLIAMENT OF
CANADA, ANTI-TERRORISM ACT 2015,
[1‘t7tp://www.par].gc.ca/legisinfo/BillDetails.aspx?biIHd:6842344&Language:E&Mode:l .
S
8 Data provided to Majority Staff by the U.S. Department of Homeland Security (April 8, 2015).
* Doug Mataconis, The Attack on Canada’s Parliament and the Lone Wolf” Terrorist, THE CHRISTIAN SCIENCE
MONITOR (Oct. 23, 2014), htp://www.csmonitor.com/USA/Politics/Politics-Voices/2014/1023/The-attack-on-
Canada-s-Parliament-and-the-lone-wolf-terrorist.
20 DEPT OF CITIZENSHIP AND IMMIGRATION CANADA, ELECTRONIC TRAVEL AUTHORIZATION (ETA) (2012).
3"1 Data provided to Majority Staff by the U.S, Department of Homeland Security (April 8, 2015).
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eTA efforts will complement the current bi-national cffort to deny a visa or asylum status to
criminals and known or suspected terrorists. Since 2014, Canadian immigration officials have
been sharing biographic and biometric information on visa applicants with DHS and the State
Departmcnt.323 Previously, Canadian immigration officers would issue visas to individuals from
a country of interest without consuiting American law enforcement and intelligence databases. 32
This initiative will reduce visa fraud and enable Canada to deny asylum or an immigrant visa to
individuals who could pose a threat .2

The nexus between known or suspected terrorists in eastern Canada and the northern parts of the
U.S. represent a significant national security threat.’*® Communities in Minnesota and New
York, which are adjacent to Ontario and Quebec, have recently experienced apprehensions of
individuals on terrorist charges. For example, on November 26, 2014, two men in Minneapolis,
Minnesota were charged with recruiting and conspiring to provide support to ISTL.*" Similarly,
on September 17, 2014, a man in Rochester, New York was arrested on similar charges after the
FBI provided evidence showing that he attempted to recruit fighters and funds for ISIL. 52

Recently, the U.S. and Canada, to prevent terrorist and criminal travel, agreed to share more
information on travelers crossing the northern border through land POEs.*”* Under the border
data exchange program, CBP and CBSA share each traveler’s biographic data. Essentially, by
compiling this information, an entry into Canada constitutes an exit from the U.S. Currently,
border officials are collecting information on third country nationals, but the scope of the
program will be extended to include American and Canadian citizens by the end of 2015. 3
Canada will implement a similar program at air POEs, by requiring airlines to present a manifest
of all passengers departing the country. 3

* DEP'T OF CITIZENSIHIP AND IMMIGRATION CANADA, CANADA/U.S, INFORMATION SHARING TREATY SUMMARY,
@913).
325 Id:
¢ Garrett Graff, Fear Canada: The Real Terrorist Next Door, POLITICO MAGAZINE (Oct. 16, 2014),
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7 Paul McEnroe, 2 Minneapolis Men Charged with Attempting to Aid Terrorists, STAR TRIBUTE (Nov. 26, 2014),
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*? Pierre Thomas & Mike Levine, New York Man Charged with Trying to Recruit ISIS Fighters in US, ABC NEWS
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Drug Smuggling

While Canada does not face the same drug threat as Mexico, TCOs exploit border security gaps
on the northern border to transport drugs and other illicit goods.™ Currently, criminal groups on
the northern border smuggle ecstasy and high potency marijuana into the U.S. and transport
cocaine,é'irearms, cash, and meth from Mexico and South America through the U.S. and into
Canada.™

Previously, Canada’s high potency marijuana, known as Canadian British Columbia Bud (BC
Bud), had a stronghold in the U.S., as it was able to compete against Mexico’s commercial grade
marijuana.” However, with the legalization of marijuana in several western states and the surge
in U.S. local indoor production of high potency marijuana, the Canadian market has largely been
replaced by the domestic market, evidenced by the decline at the Washington-British Columbia
border of BC Bud seizures.**® However, it is also possible that “Southeast Asia growers have
moved their marijuana operations from Canada to Washington State in an effort to avoid
potential border control problems during transport.”337

Canada is the top foreign producer and “primary source of MDMA {commonly known as
ecstasy| in North America. #38 The majority of Canadian ccstasy is Eroduced in British
Columbia, with FY2014 seizures totaling more than 48 kilograms.** Washington State’s 1-5
corridor “it the main transportation route into the Pacific Northwest and into British Columbia,
Canada,” where MDMA travels south and cocaine, firearms, and cash travel north—ofien
offered in direct exchange **® Mexican criminal groups are the predominant transporters of
cocaine into and through Washington.*' Recently, Washington State has seen an uptick in
unlawful crossers transporting drugs while dressed in camouflage, mimicking tactics seen on the
southwest border and indicating cartel involvement (most likely the Sinaloa Cartel)‘342

Like Mexican DTOs, their Canadian counterparts constantly reevaluate their smuggling
operations to evade U.S. law enforcement.** For example, in FY2013, 75 percent of the seized
marijuana on the northern border was interdicted in the Swanton sector, which includes

3 EXECUTIVE OFFICE OF THE PRESIDENT, OFFICE OF NATIONAL DRUG POLICY CONTROL, NATIONAL NORTHERN
BORDER COUNTERNARCOTICS STRATEGY 4 (2014).

¥ NORTHWEST HIGH INTENSITY DRUG TRAFFICKING AREA, THREAT ASSESSMENT AND STRATEGY FOR PROGRAM
Y[ AR 2015 (2014).
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8 Securing the Border: Understanding Threats and Strategies for the Northern Border: Hearing Before the S.
Comm. on Homeland Security & Governmental Affairs, 114th Cong. (2015) (statement of David Rodriguez,
Director, Northwest High Intensity Drug Trafficking Area).
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Vermont, New Hampshire, and part of New York, while in Y2014, 68 percent of the marijuana
was seized in the Spokane sector, specifically in the states of Montana, Idaho, and
Washington,***

Fuman Smuggling and Trafficking

According to the State Department’s 2014 Trafficking in Persons Report, Canadian born and
other foreign girls and women, mostly from East Asia and Eastern Europe, are exploited in sex
trafficking along the U.S.-Canada border.** In preparation for the 2014 Super Bowl in New
Jersey, an intelligence report advised that Canada-based traffickers would move their victims
from maj(;r“)cities such as Montreal, Toronto, Quebec City, and Ottawa to supply demand during
the event.”

Generally, highways along the U.S.-Canada border, including Highway 401, have been used to
move victims into the U.S*7 To address this, DHS implemented a 2012 U.S.-Canada
Memorandum Of Understanding (MOU).3 ** The agreement formalized an information sharing
mechanism on human trafficking, migrant smuggling networks, and suspected per}'lf:trators.349

Threats on Tribal Land

Concerns have been raised over the challenges faced by tribal lands directly adjacent or in close
proximity to the U.S.-Canada border.*” In Montana, Minnesota, Michigan, and New York,
some Native American reservations are located directly on the U.S.-Canada border, while in
Washington State, Wisconsin, Maine, and North Dakota, reservations are situated within a few
miles of the international boundar,‘,'.3 ' TCOs have used these lands to smuggle immigrants,
narcotics, and other illicit goods.b2 For example, in 1998, U.S. and Canadian authorities
dismantled a human smuggling ring operated by 47 Chinese immigrants and members of the St.
Regis Mohawk Reservation in upstate New York.**® U.S. authorities estimated that more than
3,600 Chinese immigrants were smuggled into the U.S. through this corridor, and that
individuals paid as much as $47,000 for the trip from China to the United States,”** Similarly,

41,8, CUSTOMS AND BORDER PROTECTION, SECTOR PROFILES FY2011-FY2014.

™ U.S. DEP’T OF STATE, TRAFFICKING IN PERSONS REPORT 125 (2014).
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Mexican drug cartels are usmg these arcas to evade northern border law enforcement
authorities,*> For example, in 2010, the DEA found 82,000 marijuana plants in tribal lands
located in Washington State.**®

American and Canadian mbes are also involved in, or turn a blind eye to, cigarette smuggling
from the U.S. to Canada.*®” The black market for this illicit good is Comervatwely estimated to
generate more than a billion dollars, rivaling profits of other low-end narcotics.® Spemﬁcally,
black market dealers capitalize on Canada’s high tax on tobacco products. In some provinces
Canadians pay as much as $64 USD per carton; the average black market dealer sells a carton of
200 cigarettes for less than $7 USD.**®

A 2011 GAO report found that because of a lack of DHS guidarnce, in some northern border
communities, tribal officials: 1) were not clear on what suspicious activity they should report; 2)
how to report it; and 3) to whom they should contact to report incidents. ™ GAO stated that
consistent coordination with local and tribal law enforcement officers could help identify
terrorists and other criminals attempting to exploit the security gaps at the border.*!

35 Amy Harris, Muarijuana Growers Find Cover on Tribal Lands, SEATTLE TIMES (Aug. 23, 2011),
hitp://www seattletimes.com/seattle-news/marijuana-growers-find-cover-on-tribal-lands/.
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Part I11: The Maritime Border

Protecting America’s coastlines is integral to our border security strategy. The United States
coastline, which includes the Atlantic Coast, Caribbean, Pacific Coast, and Great Lakes region,
measures 95,471 miles—one of the longest coastlines in the world.”®* According to the U.S.
Coast Guard, the strategy for a securc maritime border takes on a layered approach and addresse:
illicit activity far from the U.S. shores.™ According to CBP’s Office of Air and Marine (OAM),
a secure maritime border has: 1) maritime domain awareness; 2) law enforcement information;
3) response capability and capacity; 4) unity of effort: and 5) small vessel accountability.*®*

Agency Collaboration and Joint Missions

OAM and the Coast Guard frequently conduct joint missions, This is done through leveraging
OAM'’s more than 250 aircraft and over 280 marine vessels.*®® For example, in December 2013,
OAM and the Coast Guard worked together to interdict a panga boat, or, a small, outboard-
powered fishing boat, off the coast of Southern California that was attempting to smuggle 1,500
pounds of marijuana.**® OAM Air Interdiction Agents first spotted the panga from their Multi-
Role Enforcement Aircraft.*” OAM then deployed a Black Hawk helicopter, and the Coast
Guard deployed a Jayhawk helicopter to track the suspect vessel**® At the same time, three
OAM interceptor vessels and the Coast Guard cutter Blackfin also responded, heading to the
panga’s location.”® OAM and the Coast Guard were able to apprehend the vessel, the three
persons on board, and the marijuana, which had an estimated street value of $675,000.™

Eartier this year, an OAM Black Hawk helicopter fired warning shots at a panga boat off the
coast of La Jolla, California.’”' The Coast Guard had first spotted the boat and requested OAM
assistance in stopping it> After the vessel failed to yield, OAM fired the warning shots, which
prompted the pan}gq boat to stop, resulting in its apprehension by two CBP Midnight Express
interceptor boats.” "

32 NATIONAL OCEANIC AND ATMOSPHERIC ADMINISTRATION, HOW LONG 1S THE U.S. SHORELINE?,
http://oceanservice noaa.gov/facts/shoretength.html.

% See Securing the Border: Understanding Threats and Strategies for the Maritime Border: Hearing Before the S.
g?mm, on Homeland Security & Governmental Affairs, 114th Cong. (2015).

i

51,8, CUSTOMS AND BORDER PROTECTION, FROM THE AIR AND SEA, http://www.cbp.gov/border-security/air-sea.
3% CBP and Coast Guard Stop 1,500 Pound Marijuana Smuggling Attempt Off Southern California Coastline, U.S.
CUSTOMS AND BORDER PROTECTION (Dec. 20, 2013), hitp://www.cbp.gov/newsroom/local-media-release/2013-12-
20-000000/cbp-and-coast-guard-stop- 1 500-pound-marijuana,

7 d.

8 1.

39 1

1.

7t Michelle Moons, Warning Shots Fired at Panga Boat from CBP Helicopter Off CA Coast, BREITBART (Jan. 19,
20135), http://www breitbart.com/california/2015/01/19/warning-shots-fired-at-panga-boat-from-cbp- helicopter-off-
ca-coast/.

46



123

Another way in which these two components work together is through the use of OAM’s UAS
program. This operation is overseen by the Common Unmanned Aircraft Systems Joint Program
Office, which was formed by OAM and the Coast Guard to address common requirements.
Recently, OAM finished a deployment of'a UAS in El Salvador that netted $362 million in
contraband.>™ These joint operations allow OAM to use drone technologies to track and stay
with suspects unti! Coast Guard assets are able to apprehend them.

As noted above, two of OAM’s eight operational UAS are dedicated for maritime use. In
partnership with the Coast Guard, OAM developed a maritime variant of the Predator B called
the Guardian, with the purpose of increasing reconnaissance, surveillance, targeting, and
acquisition capabilities in maritime operating environments.”” These Guardians were modified
with “the addition of a Raytheon SeaVue Marine Search Radar and an Electro-optical/infrared
sensor that is optimized for maritime opcrations."m’

In 2012, GAO issued a report that found that there were opportunities to improve the use of both
OAM and the Coast Guard’s air and marine assets.”” The report states that “OAM could benefit
from taking additional steps to better ensure that its mix and placement of resources meets
mission needs and addresses threats.”’® The report also found that “OAM has not documented
its analyses to support its resource mix and placement across locations.™® Of the four
recommendations from that 2012 report, three remain open.**

ICE HSI teams also work with OAM and the Coast Guard to prevent illegal immigration and
drug trafficking through America’s maritime borders. In March 2014, the three agencies worked
together to seize two men and a “go-fast™ boat transporting 533 pounds of cocaine, 22 nautical
miles southeast of Vieques, Puerto Rico.*' The shipment had an estimated street value of $5.7
million.*®? The boat was first spotted by the Coast Guard, and the apjprehension was conducted
by an OAM marine unit that also had an ICE special agent on board. 8 According to OAM,
intelligence is crucial for maritime interdictions, particularly on the northern border where illicit
traffic is less frequent.®®!

3 Securing the Border: Fencing, Infrastructure, and Technology Force Multipliers: Hearing Before the S. Comm.
on Homeland Security & Governmental Affuirs, 114th Cong. (2015) (statement of Randolph Alles, Assistant
Commissioner, Office of Air and Marine, U.S. Customs and Border Protection).

37 U.S. CUSTOMS AND BORDER PROTECTION, GUARDIAN UAS MARITIME VARIANT PREDATOR B,
?}gp:/‘/www.chpgov/sites/defauIt/‘ﬁ les/documents/guardian_b_6.pdf.

A

77 GOV’'T ACCOUNTABILITY OFFICE, GAO-12-518, OPPORTUNITIES EXIST TO ENSURE MORE EFFECTIVE USE OF
DHS’S AIR AND MARINE ASSETS (2012).

78 1d. at passim.

7 1d. at 28,

w0 5y

) Federal Authorities Seize §5.7 Million in Cocaine, Detain Two Smugglers, U.S. DEP’T OF JUSTICE, U.S.
ATTORNEY’S OFFICE, DISTRICT OF PUERTO R1CO (Mar. 18, 2014), http://www justice.gov/usao-pr/pr/federal-
gigthorities-seize—Slmillion-cocaine-detain—two-smugglers.

383,
1d.
™ Majority Staff observations during bipartisan, bicameral STAFFDEL to the San Diego Sector (Aug. 2015);
Majority Staff observations during bipartisan STAFFDEL to the Blaine, Washington Sector (Aug. 2015).
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The U.S. is also a partner in Operation Martillo (Hammer), which is a “U.S., European, and
Western Hemisphere effort targeting illicit trafficking routes in coastal waters along the Central
American isthmus.™** Fourteen countries are currently participating in the operation.**
According to U.S. South Command, “[a]s of March 2015, Operation Martillo has resulted in the
disruption of over 400 metric tons of cocaine over the past four years, denying drug traffickers
$8 billion in potential revenue.”® The U.S, contribution to this program “includes U.S. Navy
and Coast Guard vessels, aircraft from U.S. federal law enforcement agencies, and military and
law enforcement units from various nations.*

In June 2015, OAM agents working as part of Operation Martillo assisted in detecting five
separatc trafficking incidents that resulted “in the interdiction of more than 5,900 pounds of
cocaine, worth more than $441.8 million.”% Similarly, in November 2014, a Coast Guard Law
Enforcement Detachment Team (LEDET) was involved in the interdiction of $35 million worth
of cocaine in an Operation Martillo event off the shores of Puerto Rico.”®”

Threats along the Maritime Border

While illegal immigration through America’s maritime borders is not as widespread as it is
through the southwest border, “[t}housands of people try to enter this country illegally every year
using maritime routes, many via smuggling operationsf’m The U.S. Coast Guard recently
testitied in front of the Committec that illegal immigration is heavily influenced by U.S. policy
and perceptions of U.S. policy.’ﬂqz

According to DHS, while the number of migrant interdictions has remained somewhat steady
over the last two decades, these numbers represent a significant drop from its peak in the early
199053 From 1991 to 1995, the Coast Guard interdicted over 120,000 migrants from 23
countries.® In 1994, the Coast Guard responded to two mass migrations from Haiti and Cuba,
in which 63,000 migrants were rescued and prevented from illegally entering the Us

# s, participation is led by Joint Interagency Task Force South. UNITED STATES SOUTHERN COMMAND,
OPERATION MARTILLO (2015), http://www.southcom.mil/newsroom/Pages/Operation-Martillo.aspx.

** These countries are Belize, Canada, Colombia, Costa Rica, El Salvador, France, Guatemala, Honduras, the
Netherlands, Nicaragua, Panama, Spain, the United Kingdom, and the United States. Chile has also contributed to
the operation. /d.
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¥ CBP P-3 Crew Detects Cocaine Runs Reaching 2.9 Tons, 1.S. CUSTOMS AND BORDER PROTECTION (June 11,
2015), htp//www.cbp.govinewsroom/local-media-release/2015-06-1 1-000000/cbp-p-3-crew-detects-cocaine-runs-
reaching-29-tons.

N Operation Martillo Drug Bust Results in 835 Million of Cocaine, U.S. COAST GUARD (Nov. 29, 2014),
hitp://www,uscgnews.com/go/doc/4007/2426390/Operation-Martillo-drug-bust-results-in-35-million-of-cocaine-,
1.8, COAST GUARD, ALIEN MIGRANT INTERDICTION, http://www.uscg.mil/hg/cg5/cg331/AMIO/amio.asp.

2 See Securing the Border: Understanding Threats and Strategies for the Maritime Border: Hearing Before the S,
Comm. on Homeland Security & Governmental Afjairs, 114th Cong. (2015) (statement of Rear Admiral Peter J.
Brown, Assistant Commander for Response Policy, U.S. Coast Guard).

""j U.S. COAST GUARD, ALIEN MIGRANT INTERDICTION, http://www.uscg.mil/hg/cg5/cg53 1/AMIO/amio.asp.
!
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Table 3. Comparison of Apprehensions at U.S, Borders FY2011-FY2014%°
Sector FY2011 FY2012 FY2013 FY2014
Northern Border Total 6,123 4,210 3,230 3,338
Southwest Border Total 327,577 356,873 414,397 479,371

Maritime Border 6,552 3,685 3,162 3,942
Coast Guard 2,474 2,955 2,094 3,587
Total Maritime 9,026 6,640 5,256 7,529

The Coast Guard and OAM have joint responsibility for maritime drug interdiction. The Coast
Guard’s mission is to reduce the supply of drugs by denying smugglers the use of air and
maritime routes in a seven million square-mile area called the Transit Zone, which includes the
Caribbean Sea, the Gulf of Mexico, and the Eastern Pacific Ocean.*”’ Meanwhile, CBP’s OAM
patrols the 12 mile arca direcﬂ%/ off the U.S. coasts and provides its air and marine assets to assist
in securing the Transit Zone > Both components “coordinate[] closely with other federal
agencies and countries within the region to disrupt and deter the flow of illegal drugs.””9

The Coast Guard “accounts for nearly 56 [percent] of all U.S. government seizures of cocaine
cach year.”400 In FY2014, the Coast Guard scized 93 vessels, 108,534 pounds of marijuana, and
198,636 pounds of cocaine.*"! Already in FY2015, the Coast Guard has seized 72 vessels,
31,224 pounds of marijuana, and 147,268 pounds of cocaine.*®

In a previous hcaring, the Committee heard former drug czar Barry McCaffrey estimate that the
overall interdiction rate of drugs coming across our land borders is somewhere between 5 to 10
pcrcent.403 Similarly, the Coast Guard is only able to target approximately 30 percent of the

illegal drugs it is aware of, resulting in the interdiction of only 11 to 18 percent of the maritime

% Table 3 apprehensions at the southwest border, northern border, and maritime border represent those recorded by

the U.S. Border Patrol. See UNITED STATES BORDER PATROL TOTAL ILLEGAL ALIEN APPREHENSIONS BY MONTH,
http://www.cbp.gov/sites/default/files/documents/BP%20Total%20Monthly%20Apps%20by%20Sector¥20and%20
Area%2C%20FY2000-FY2014_0.pdf. Since the U.S. Coast Guard also interdicts a significant number of migrants
at our maritime border, a full representation of maritime apprehensions adds these two data points together. See
U.S. COAST GUARD MARITIME MIGRANT INTERDICTIONS,
hitp://www uscg.miVhg/cg5/cg53 1/AMIO/FlowStats/currentstats.asp.
**" THE WHITE HOUSE, TRANSIT ZONE OPERATIONS, hitps://www.whitehouse. gov/ondcp/transit-zone-operations.
%% Majority Staff observations during bipartisan, bicameral STAFFDEL to the San Diego Sector (Aug. 2015).
71,8, COAST GUARD, DRUG INTERDICTION, http://www.uscg.mil/hg/cg5/eg53 Vdrug_interdiction.asp.
99 11.S. COAST GUARD, ENFORCEMENT BRANCH, http://www.uscg.mil/d8/enforcement/.
9 U.S. COAST GUARD, COAST GUARD DRUG REMOVAL STATISTICS,
l41()t3p://www,uscg,mthq/ch/cg53 1/Drugs/stats.asp (updated as of April 30, 2015).

“ld

3 Securing the Border: Assessing the Impact of Transnational Crime: Hearing Before the S. Comm. on Homeland
Security & Governmental Affairs, 114th Cong. (2015); see also Securing the Border: Fencing, Infrastructure, and
Technology Force Multipliers: Hearing Before the S. Comm. on Homeland Security & Governmental Affairs, 114th
Cong. (2015).
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known drug flow toward the U.S.*%

Coast Guard is 85 to 90 percent successful in completing the interdiction.

However, when it does set itself on a known target, the
405

As for CBP, in FY2014, “OAM’s P-3 aircraft flew 6,000 hours of counter-narcotics missions in
the drug Transit Zone between South America and the U.S.""% Thesc missions resulted in the
seizure or disruption of “126,489 pounds of cocaine with a value of nearly $9.4 billion.”*"’

The Atlantic Coast and the Caribbean

The Atlantic coastline and the Gulf of Mexico make up a large and important part of America’s
maritime borders. Due to this coast’s proximity to the Caribbean and many of the other small
island nations, many migrants attempt to enter the U.S, through maritime routes. In addition,
recent pressures in Central and South America have shifted some of the drug trade to the
Caribbean, increasing the necd for border protection in these regions.

Most migrants attempting to enter the U.S. illegally via maritime routes come from Cuba, the
Dominican Republic, and Haiti."® Qne factor that has led to the large number of apprehensions
along the maritime border is the United States” “wet-foot, dry-foot™ policy, which allows any
Cuban reaching U.S. land to stay and pursue citizenship, while those caught at sea are returned to
Cuba.*™ This policy, formally known as the U.S.-Cuba Immigration Accord, was written into
law in 1995 as an amendment to the 1966 Cuban Adjustment Act."® Without this policy, Cuban
migrants would be processed similar to other foreign nationals caught illegally in the country and
would be subject to dcportationfm

Cubans seeking to make it to America use many different methods, including hiring organized
smugglers, homemade boats, or even clinging to inner tubes and hoping to float to the U.S.
mainland*'? In the maritime sctting, these migrants travel from Cuba across the Florida Straits,
seeking to reach South Florida.*"> With the recent shift in the relationship between Cuba and the
U.S., many Cubans are attempting to migrate to America, fearing that America will soon change

404

U.S. COAST GUARD, MARITIME BORDER SECURITY (2015) (on file with Majority Staff); Western Hemisphere
Drug Interdiction Efforts: Hearing Before the House SubComm. on Coast Guard and Marine Transportation of the
(O'amm, on Transportation and Infrastructure, 114th Cong. (2015).
403

ld

% 11.§. CUSTOMS AND BORDER PROTECTION, OFFICE OF AIR AND MARINE FACT SHEET,
https://www cbp.gov/sites/default/files/documents/oam-factsheet-20150701.pdf.
407

8 1J.S. COAST GUARD, ALIEN MIGRANT INTERDICTION, http://www.uscg.mil/hg/cg$/cg53 1/ AMIO/amio.asp.
7 Jefferson Morley, U.S.-Cuba Migration Policy, WASHPOST (July 27, 2007),
http://www washingtonpost.com/wp-dyn/content/article/2007/07/27/AR2007072701493 htm!,
40°pyb. Law No. 89-732 (1996).
M Cuban Migrants Continue Deadly Hide-and-Seek, REUTERS (June 12, 2015),
http://www.voanews.com/content/cuban-migrants-continue-deadly-hide-and-seek/281928 I .html.
*2 Frances Robles, /n Rickety Boats, Cuban Migranis Again Flee to U.S., NY TIMES (Oct. 9, 2014),
El}}p:f',’www,nytirne&com/lo14/10/10/Us/sharp-rise-in—cuban-migration-stirs-worries-of-a-rnass-exodus.html.
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its wet-foot, dry-foot policy.414 Prior to the President’s announcement, from Dec. 1-16, 2014, the
Coast Guard interdicted 80 Cubans.*'® After the President’s announcement, from Dec. 17-31,
2014 the Coast Guard interdicted 419 Cubans—a 423 percent increase.”’® The Coast Guard
deployed direct repatriation and immediately began sending those interdicted in the waterways
back toﬁ;uba.“7 As a result, Cuban interdictions have returned to normal levels in the maritime
setting.

While Cuban migration has leveled off in the maritime setting where direct repatriation may be
employed, it has drastically increased at U.S. POEs, where Cubans are able to gain admittance
and remain in the U.S. In fact, on a recent Congressional Delegation (CODEL) to Central
America, Members on the Committee heard that 50 Cubans a day are caught transiting Honduras
on their way to the U.S. and approximately 90 percent of the Special Interest Aliens caught in
Honduras are Cuban nationals.*!®

The Dominican Republic has also “historically been a major source country for undocumented
migrants attempting to enter the U.S.”**" These immigrants enter Puerto Rico by crossing the
Mona Passage, which is a “body of water between the Dominican Republic and Puerto Rico.”**!
They are then smuggled 1o the U.S. by gangs in Yolas, which are homemade fishing vessels. "

In 2010, following the earthquake in Haiti, the U.S. ceased its policies of expedited removal of
Haitians illegally arriving in the U.S."* By 2013, migrant smuggling organizations in the
Dominican Republic caught wind of this change in U.S. policy and began taking Haitian
immigrants to Puerto Rico via the Mona Passage.424 In fact, by the end of FY2013, 1,760
Haitian migrants attempted to enter the U.S. through the Mona Passage, as compared to 39
Haitians in FY2012.*% In FY2014, 1,994 Haitian migrants made the same dangerous attempt in
smuggling ventures, directly resulting in the death of 29 Haitians migrants at sea.*® On October
6, 2014, DHS resumed expedited removal for non-criminal Haitian migrants who landed on U.S.
Territories in Puerto Rico and the islands of the Mona Passage,427 After the first removal,

M Cuban Migrants Continue Deadly Hide-and-Seek, REGTERS (June 12, 2015),
http://www .voanews.com/content/cuban-migrants-continue-deadly-hide-and-seek/281928 1 .html.
::Z U.S. COAST GUARD, MARITIME BORDER SECURITY (2015) (on file with Majority Staff).

Id
417 ld
as g
*** Observations during Johnson-Carper CODEL to Central America (Oct. 2015).
#9178, COAST GUARD, ALIEN MIGRANT INTERDICTION, http://www.uscg. miVhq/cgS/eg53 1/AMIO/amio.asp.
42

1d.
422 Ig
23 See Securing the Border: Understanding Threats and Strategies for the Maritime Border: Hearing Before the S.

8 g g g

Comm. on Homeland Security & Governmental Affairs, 114th Cong, (2015)
M Surge of Migrants Being Smuggled to Puerto Rico, CBS NEWS (July 26, 2014),
http://www.cbsnews.com/news/surge-of-migrants-being-smuggled-to-united-states-through-puerto-rico/.
*2 See Securing the Border: Understanding Threats and Sirategies for the Maritime Border: Hearing Before the S.
Comm. on Homeland Security & Governmental Affairs, 114th Cong. (2015).
426

Id.
427 Ifj
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Haitian maritime flow in the Mona Passage decreased by 80 percenl.428 In the first three quarters
of FY2015, only 277 Haitian migrants attempted to enter the U.S. via the Mona Passage, as
compared to 1,430 for the same period in FY2014.4%

The Coast Guard has recognized that “[t]he Caribbean region is home to some of the most
indebted nations in the world” and the “{l]ack of economic resources in the region continues to
bea mz?'or factor in the failure to prevent contraband from entering the international supply
chain.”" This “lack of state control and jurisdictional coordination challenges over vast areas
of maritime borders™ creates opportunities for TCOs “to smuggle and traffic drugs, weapons, and
people,”431 In fact, as early as 2012, Members of the U.S. Senate recognized that there was the
potential for an increase in drug trafficking in the Caribbean due to increased security efforts in
Mexico, Central America, and the Eastern Pacific.”?

In2011, ap})roximalely four percent of coeaine brought to the U.S. transited through the
Caribbean.™ This increased to 16 percent by the end of 2013.** TCOs such as Mexico’s
Sinaloa Cartel or the Italian ‘Ndrangheta are becoming more entrenched in the Caribbean as drug
flow in the region increases.”™ These groups work with local eounterparts, who are often paid a
percentage of the shipment or in commuodities such as guns.436

The Pacific Coast

The sheer magnitude of the Eastern Pacific Ocean, equivalent in size to the continental U.S.,
creates many challenges for maritime domain awareness and interdictions.*’ Migrants
smuggled via maritime routes are typically found 60 to 70 miles up the coast of California.*
Smugglers have no regard for the safety of these migrants. For example, when smugglers
discovered OAM could figure out the number of migrants who had absconded based on eounting
the life vests deserted in the water, smugglers ceased distributing life vests to migrants—many of
whom cannot swim.*? Additionally, smugglers may require migrants to hug the engines of their
panga boats, preventing OAM from shooting the engine and safely stopping the boat, "'

8

4
429 [d
B UNITED STATES COAST GUARD, WESTERN HEMISPHERE STRATEGY (2014),
http:/Awww uscg. miliseniorleadership/docs/uscg_whem_2014.pdf (citing C. Ward, Regional Threats: Security
Capacity Imperatives in the Caribbean, Joint Force Quarterly, 2010, 26-31).
431
Ia

2 1d. {citing United States Senate Caucus on International Narcotics Control, Preventing a Security Crisis in the
Caribbean, (2012), http://www.drugcaucus.senate.gov/sites/default/files/caribbean%20drug%20report.pdf).

B3 Full Circle: An Old Route Regains Popularity with Drugs Gangs, THE ECONOMIST (May 24, 2014),
?}:p://sJWW\V.SCOUOInist.com/news/americas/ll602680~01d—route-regains~p0pularity—drugs—gangs—fu!l—circl&
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Comm. on Homeland Security & Governmental Affairs, 114th Cong. (2015)
¥ Data provided o Majority Staff during bipartisan, bicameral STAFFDEL to the San Diego Sector (Aug. 2015).
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As another example, on June 18, 2015, Marine Interdiction Agents from OAM encountered a
vessel off the California Coast near Encinitas.”' Agents hailed the vesse! and ordered the pilot
to yield, but the vessel failed to comply, even after warning shots were fired.*? After the failure
to comply, the marine interceptor vessel and the smuggling vessel collided, resulting in the
capsizing of the smuggling vessel " Twenty Mexican migrants were thrown into the water, and
one woman was later pronounced dead at a local hospital.4 * Al 20 people were suspected of
attempting to enter the U.S. illegally.*¥

The vast majority of drugs enter the U.S. through the U.S.-Mexico land border; however, some
cartels have started using panga boats to move drugs across the U.S. maritime border.**
Mexico’s Sinaloa Cartel smuggles marijuana on 50-foot vessels, which are loaded with cargo as
far south as the port of Mazatlan, and then smuggled up the Pacific coast deep into California.™’
Smugglers using longer-range boats and semi-submersible vessels have also begun taking
advantage of the remote coasts of Northern California, and have landed as far north as Santa
Cruz, 350 nautical miles north of San Diego.448 In July 2015, the Coast Guard in Northern
California seized six tons of cocaine from a semi-submersible vessel in the Pacific Occan, to
date, the largest bust in Coast Guard history.w}

Earlier this year, the Oregon HIDTA released a report, which describes the threat that Oregon, as
a Pacific Coast state, faces from maritime drug trafficking.*** The HIDTA report concludes that
there is a lack of intelligence when it comes to the use of maritime smuggling, and that the threat
posed by maritime smuggling is “undoubtedly larger than law enforcement is aware.”*’!
Washington State also faces unique maritime threats, with small U.S. islands located on the open
waters in close proximity to Canada. If a Canadian vessel is able to penetrate these islands, those
on board can catch a ferry to the mainland with very Iittle interaction with U.S. law
enforcement.*?

' Christian De La Rosa, Woman Dies after CBP, Suspected Smuggling Boats Collide, FOX 5 SAN DIEGO (June 18,
%0 15), hitp://fox5sandiego.com/2015/06/1 8/woman-dies-after-cbp-suspected-smuggling-boats-coliide/.
*id

3 d:
a4 [d
4 g
o Western Hemisphere Drug Interdiction Efforts: Hearing Before the House SubComm. on Coast Guard and
Marine Transportation of the Comm. on Transportation and Infrastructure, 114th Cong. (2015).
7 Drug Smugglers Take to the High Seas to Avoid Border Patrol, NY POsT (Feb. 24, 2014),
?}stp://nypost.com/zm4/02/’24:’drug~smugglcrs—takc-lo~thc~high»seas—to-avoid-border-patrol/,

Id.
“* Lisa Fernandez, Record Bust: Coast Guard Seizes 5 Tons of Cocaine Valued at $181 M, NBC SOUTHERN
CALIFORNIA (Aug. 6, 2013), http://www.nbclosangeles.com/news/california/US-Coast-Guard-in-Alameda-Seizes-6-
Tons-12000-Pounds-of-Cocaine-Valued-at-181-Million-Largest-Bust-in-History--320897421 htmi.
450 OREGON HiGH INTENSITY DRUG TRAFFICKING AREA, PROGRAM YEAR 2016 THREAT ASSESSMENT AND COUNTER-
EI}UG STRATEGY (2015).
2 Majority Staff observations during bipartisan STAFFDEL to the Blaine, Washington Sector (Aug. 2015).
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The Great Lakes

There are three Border Patrol sectors that encompass the Great Lakes: Grand Forks, Detroit, and
Buffalo. These sectors have unique challenges regarding illegal migration and drug trafficking.
For example, Canadian smugglers often use smaller airports along the Great Lakes for quick
drop-offs before turning around and heading back to Canada, making it difficult for CBP to
apprehend these smugglers.*® Additionally, Mexican-based TCOs now operate in the Great
Lakes region, including the Sinaloa Cartel, Los Zetas, and the Tijuana Cartel.**!

In 2012, DHS released its Northern Border Strategy, which in part focused on the Great Lakes.*’
The report states that “as the shared internal waters of sovereign nations, the Great Lakes provide
equal opportunity access to both countries.”™*® The report noted that “{t|he vast maritime border
with Canada and the open aceess that small vessels have in the Great Lakes provide an additional
conduit for potential exploitation."437 In order to address this challenge, DHS has implemented
the Small Vessel Security Strategy (SVSS), which develops and leverages a partnership with the
small vessel community, as well as the public and private sectors.”

The ShipRider program is also integral to enforcement of the Great Lakes borders.”® The U.S.-
Canada ShipRider program is a “cooperative approach to combating cross border crime” on
U.S.-Canada shared waters.*®® The program “involves vesscls jointly crewed by specially
trained and designated Canadian and U.S. law enforcement officers who are authorized to
enforee the law on both sides of the international boundary line. " This cooperative effort
allows law enforcement officials to secure the border “from threats to national security, as well
as prevent cross-border smuggling and trafﬁcking.”“162

US. Ports

America’s extensive port system is one of its most valuable assets, but also one that faces
numerous threats and weaknesses. From 2004 to 2013, American ports witnessed a 128 percent

3 Drug Bust in Michigan's Thumb Exposes Use of Tiny Airports by Canadian Smugglers, AP (May 15, 2011),

http://www toledoblade.com/local/2011/05/15/Drug-bust-in-Michigans-Thumb-exposes-use-of-tiny-airports-by-
Canadian-smugglers.html.
3% 1J.8. DEP’T OF JUSTICE NATIONAL DRUG INTELLIGENCE CENTER, NATIONAL DRUG THREAT ASSESSMENT 201 |
(2011), http://www.justice.gov/archive/ndic/puhs44/44849/44849p.pdf .
4‘:2 U.S. DEP'T OF HOMELAND SECURITY, NORTHERN BORDER STRATEGY (2012).

0 Id.

7 1d. at 12 (highlighting the challenges of deciphering between bad actors and the commercial trade, recreational
boaters, ice fishermen, and snowmobilers that also utilize the Great Lakes).

#8 1.8, DEP'T OF HOMELAND SECURITY, SMALL VESSEL SECURITY STRATEGY (2008),
https://www.dhs.gov/xlihrary/assets/small-vessel-security-strategy. pdf.
i U.S. DEP'T OF HOMELAND SECURITY, FACT SHEET: BEYOND THE BORDER: UNITED-STATES — CANADA LAW
ENFORCEMENT COOPERATION (2011), http://www dhs.gov/news/2011/12/06/fact-sheet-beyond-border-united-states-
%E2%380%93-canada-law-enforcement-cooperation.
50 ROY AL CANADIAN MOUNTED POLICE, CANADA-U.S, SHIPRIDER, hitp://www.remp-gre.ge.ca/ibet-eipf/shiprider-
eng.htm,
461 Id
462 1d.
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growth rate, processing the second-most cargo of any port system in the world, second only to
China.*?

In an attempt to improve security at America’s ports, the Security and Accountability for Every
Port Act (SAFE Port Act) was passed by Congress in 2006 and signed into law by President
George W. Bush.** The Act codifics a number of programs to improve the security of U.S.
ports.*®® These programs include additional requirements for maritime facilities, the
establishment of Interagency Operations Centers, a Port Security Grant Program, a Container
Security Initiative (CSI), and a Customs Trade Partnership against Terrorism.* The Act also
created the Domestic Nuclear Detection Office (DNDO) within DHS, and appropriated funds
toward the Integrated Deepwater System Program, a Jong-term Coast Guard modernization
program.*’

A 2007 GAO report on the SAFE Port Act found that federal agencies have improved overall
port security in numerous ways.*® For example, GAO noted that the Act “increased
requirements for the scope and frequency™ of Coast Guard inspection of ports, leading to a
doubling in the frequency of both announced and unannounced inspections.*® However, GAQO
also found that “agencies face resource constraints and other challenges™ in meeting the Act’s
requirements.””

463

INTERNATIONAL ASSOCIATION OF PORTS AND HARBORS, WORLD CONTAINER TRAFFIC DATA 2014,
http://www iaphworldports.org/LinkClick.aspx?fileticket=A70Mk7mR0a4%3d &tabid=4879.

' Pub, L. No. 109-347 (2006).

4635 Id

*¢ 14, Under CSI1, CBP stations U.S. officers in 29 countries to work with host country counterparts to identify and
inspect potentially high-risk shipments before they reach the U.S. Today, more than 80 percent of maritime
containerized cargo destined to the U.S. originates in or transits through a CSI port and is screened prior to being
lz{i?cn aboard a U.S. bound vessel.

1% GOV’T ACCOUNTABILITY OFFICE, GAO-08-126T, THE SAFE PORT ACT: STATUS AND IMPLEMENTATION ONE
YEAR LATER (2007).

" 1d. at 6.

70 1d. at passim.
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Part I'V: U.S. Ports of Entry

The only lawful way to enter the U.S. is through an air, land, or sea port of entry. Upon reaching
a POE, CBP OFO officers inspect passengers and cargo to ensure threats do not enter the us.®
Working with other countries, the U.S. has established trusted traveler programs to expedite the
processing of low-risk passengers and carg(xm For passengers, these programs include
SENTRI'” on the southwest border, NEXUS*™ on the northern border and Global Entry™"” at
airports. For cargo, FAST is available at 17 POEs on the northern border and 17 POEs on the
southwest border,*”®

475

Despite thesc programs, significant staffing is needed to process heavy volumes of traffic to
ensurc commerce is not impeded. Therefore, manpower remains a concern across POEs. In
FY2013 Congress appropriated to CBP additional funding to hire 2,000 officers.*’” However,
due to aftrition and the time it takes to bring on new officers, CBP has only realized a net gain of
approximately 818 officers.!”

While discussions of U.S, land and sca PQEs are examined above, air POEs located across our
country are also highly active entry points into the U.S.

Visa Waiver Program

In 1986, Congress established the Visa Waiver Program (VWP) as a pilot program under the
Immigration Reform and Control Act.*” The main objective of the program was to facilitate
tourism and short-term business travel with allies,”®® Prior to VWP, foreign nationals traveling
to the U.S. for a short-term visit needed a nonimmigrant “B” visa, requiring an in-person
interview at a U.S. consulate or embassy.481 On October 30, 2000, with bipartisan support,
Congress made permanent VWP in the Visa Waiver Permanent Program Act,*®

71 U.S. CuSTOMS AND BORDER PROTECTION, OPERATIONS, http://www.cbp.gov/border-security/ports-
entry/operations.
72 U1.8. CUSTOMS AND BORDER PROTECTION, TRUSTED TRAVELER PROGRAMS, https://www.cbp.gov/travel/trusted-
traveler-programs.
#31.8. CusTOMS AND BORDER PROTECTION, SECURED ELECTRONIC NETWORK FOR TRAVELER 'S RAPID INSPECTION
(SENTRI), hitps://help.cbp.gov/app/answers/detail/a_id/ 1 84/~/secured-electronic-network-for-travelers-rapid-
inspection-(sentri).
" U.S. CUSTOMS AND BORDER PROTECTION, NEXUS PROGRAM DESCRIPTION, http://www.cbp.govitravel/trusted-
traveler-programs/nexus/nexus-overview,
# U.S. CuSTOMS AND BORDER PROTECTION, GLOBAL ENTRY, http://www.cbp.gov/iravel/trusted-traveler-
programs/global-entry.
76 .8, CUSTOMS AND BORDER PROTECTION, FREE AND SECURE TRADE PROGRAM (FAST) FACT SHEET,
http://www .cbp.gov/sites/default/files/documents/ofo_fast_final_file 3.pdf.
“T""Pub. L. No. 133-76.
7 Data Provided to Majority Staff by the U.S. Customs and Border Protection (June 2, 2015).
% pub. L. No. 99-603 (1986).
¥ GOV'T ACCOUNTABILITY OFFICE, GAO-12-599T, ADDITIONAL ACTIONS NEEDED TO MITIGATE RISKS
AND STRENGTHEN OVERSTAY ENFORCEMENT 2 (2012).
' U.S. CUSTOMS AND BORDER PROTECTION, VISA WAIVER PROGRAM REQUIREMENTS, http://www.dhs.gov/visa-
waiver-program-requirements
“82 Pub. L. No. 106-396 (2000).

56



133

The terrorist attacks of September 11, 2001 and the plot by Richard Reid, also known as the
Shoebomber, in December 2001 motivated Congress to modernize VWP’s security
requirements.*®® In 2007, Congress passed the Implementing the 9/11 Commission
Recommendations Act requiring the Director of National Intelligence to produce intelligence
reports to assess the threats from VWP countries and more reporting on lost or stolen
passports * As part of this modernization, on January 12, 2009, DHS deployed the Electronic
System for Travel Authorization (ESTA), an online portal to pre-approve VWP travelers for
travel to the U.S.*°

At a hearing, the Committee heard that ESTA “is an example of how U.S agencies effectively
use information collected from visitors in advance of travel to prevent terrorists and serious
criminals from boarding a flight headed to the United States.”*® A witness from the State
Department explained that passengers from VWP countries must receive ESTA approval before
traveling, which:

“involves filling out an online questionnaire with biographic information and paying an
administrative fce, after which, similar to a visa application, ESTA screens against
interagency databascs for watchlisted individuals. If there is a positive mateh, DHS may
deny the authorization, meaning the individual cannot utilize the VWP to board a U.S.-
bound air or sea earrier.”*’

If approved, ESTA authorization is valid for multiple trips to the U.S. up to 90 days in duration
for a period of two vears,”®® Once a traveler arrives to the U.S., biometric data is collected by
CBP at the port of entry, prior to admission into the country.

VWP countries are required to sign agreements with the U.S. to share information related to
terrorists and eriminals.®® The information sharing agreements initiated under VWP increase
the understanding of global seeurity threats as well as the unique threat profiles of both VWP
members and at times, non-VWP members.*" Witnesses at a Committee hearing testified that
“[wl]ithout the leverage that VWP provides, the U.S government likely would not receive the
same amount and quality of information.™!

% pub, L. No. 107-56 (2001)
“** pub, L. No. 110-33 (2007).
485 U.S. CUSTOMS AND BORDER PROTECTION, ELECTRONIC SYSTEM FOR TRAVEL AUTHORIZATION,
https://esta.cbp.dhs.gov/esta/,
3 GOV’T ACCOUNTABILITY OFFICE, GAO-12-599T, ADDITIONAL ACTIONS NEEDED TO MITIGATE RISKS
A\JD STRENGTHEN OVERSTAY ENFORCEMENT 2 (2012).

7 1d,
8 11.S. CUSTOMS AND BORDER PROTECTION, ESTA ~ LENGTH OF APPROVAL,
hnps /help.cbp.gov/app/answers/detail/a_id/1126/~/esta---length-of-approval.
9 See Visa Waiver Program: Additional Actions Needed 1o Mitigate Risks and Strengthen Oversiay Enforcement:
Hearing Before the §. SubComm. on Immigration, Refugees, and Border Security of the Comm. on the Judiciary,
41{]1 2th Cong. (2012) (Testimony of Rebecca Gambler and Michael J. Courts, Government Accountability Office).

1)
o Vixa Waiver Program: Implications for U.S. National Security: Hearing Before the S. Comm. on Homeland
Security & Governmental Affairs, 114th Cong. (2015) (statement of Mark Koumans & Maureen Dugan, U.S.
Department of Homeland Security).
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Under the 2007 Act, DHS and its VWP partners are required to check passports against
INTERPOL’s Lost or Stolen Documents database.*” In November 2014, DHS added data fields
to the ESTA application.*® Thesc upgrades have arguably improved the security of the travel
ecosystem by encouraging common security standards for travel documents. **

However, in a 2011 report, GAO stated that in 2010, two percent, or 364,000 VWP visitors,
boarded airplanes and arrived in the U.S. without proper ESTA clearance.*”® Given that ESTA is
the security backbone to screen VWP travelers for security risks, this is a significant
vulnerabilily.m DHS now notes that it has implemented new safeguards, including re-vetting
ESTA applications every 24 hours.**’

Moreover, in the wake of the terror attacks in Paris, Brussels, and Copenhagen, the growing
number of Western foreign fighters traveling to Syria and Iraq, and the surge of Syrian refugees
entering Europe, there have been calls for oversight of VWP in the context of terrorist travel. *®
The visa-less nature of VWP raises concerns because terrorists not yet flagged by U.S. or foreign
inteltigence could enter or re-cnter the U.S. within their two-year ESTA period with little
interactions with U.S. authorities, **°

On August 6, 2015, Secretary Johnson announced the Department’s intention to implement
additional security requirements to enhance VWP Ag part of the new directive, foreign
nationals from the 38 existing member countries™" and new candidate countries will be required
to use an e-passport in order to visit the U.S. under the visa free program, which are harder to
tamper with as it contains the electronic photograph, full name, and birthday of the foreign

2 pub. L. No. 110-53 (2007).
** The data fields include additionat passport data, contact information, other potential names or alias, parents®
name(s), and emp!oyment information. U.S. CUSTOMS AND BORDER PROTECTION, STRENGTHENING SECURITY OF
TIE VWP THROUGH ENHANCEMENTS OF ESTA, http://www.cbp.gov/travel/international-visitors/esta/enhancements-
[Ovesta-faqs; U.S. DEP'T OF HOMELAND SECURITY, PRIVACY IMPACT ASSESSMENT UPDATE FOR THE ELECTRONIC
SYSTEM FOR TRAVEL AUTHORIZATION (ESTA) 2 (2014), hitp://www.dhs.gov/sites/default/files/publications/privacy-
pia-update-cbp-esta-11032014.pdf.
4 Letter to the Honorable Ron Johnson, Chairman, Senate Homeland Security & Governmental Affairs, from the
Honorable Jeh Johnson, Secretary, U.S. Department of Homeland Security (Mar. 20, 2015).
% GOV’'T ACCOUNTABILITY OFFICE, GAO-11-335, DHS HAS IMPLEMENTED THE ELECTRONIC SYSTEM FOR TRAVEL
AUTHORIZATION, BUT FURTHER STEPS NEEDED TO ADDRESS POTENTIAL PROGRAM RISKS 18 (201 1).
% GOV’T ACCOUNTABILITY OFFICE, GAO-12-599, ADDITIONAL ACTIONS NEEDED TO MITIGATE RISKS
AND STRENGTHEN OVERSTAY ENFORCEMENT 5 (2012).
*7 Data provided to Majority Staff by the U.S. Department of Homeland Security (Aug. 28, 2015).
*% Brian Naylor, Critics Worry Visa Waiver Could Allow Foreign Fighters To Slip in, NPR (Feb. 2, 2015),
http://www.npr.org/2015/02/02/3832 [4948/critics-point-out-weakness-of-visa-waiver-program;
¥ Letter from the Honorable Ron Johnson, Kelly Ayotte, and Thomas Carper, to the Honorable Jeh Johnson,
Secretary, U.S. Department of Homeland Security(Mar, 2, 2015).
0 Statement by Secretary Jeh C. Johnson on Intention to Implement Security Enhancements to the Visa Waiver
Program, U.S, DEPARTMENT OF HOMELAND SECURITY (Aug. 6, 2015),
http://www.dhs. gov/news/2015/08/06/statement-secretary-jeh-c-johnson-intention-implement-security-
enhancements-visa,
%' The countries the U.S. currently has VWP agreements with are: Andorra, Australia, Austria, Belgium, Brunet,
Chile, Czech Republic, Denmark, Estonia, Finland, France, Germany, Greece, Hungary, lceland, Ireland, ltaly,
Japan, Latvia, Liechtenstein, Lithuania, Luxembourg, Malta, Monaco, The Netherlands, New Zealand, Norway,
Portugal, Singapore, Slovakia, Slovenia, South Korea, Spain, Sweden, Switzertand, Taiwan, United Kingdom.
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national”** In addition, VWP member countries will have to use the INTERPOL Lost and
Stolen Documents database to screen all travelers crossing their borders and allow more U.S.
federal air marshals on flights departing to the United States.”®

Finally, DHS estimates that approximately five million of the current 11 million illegal
immigrants in the U.S, are visa overstays.”®* While DHS claims that the overstay rate of VWP
couniries is collectively less than one percent, the Department has not released data on the
individual overstay rate of VWP countries, despite repeated requests for such information by
Congress.”® Inits 2011 report, GAO indicated that in 8,200 of 34,700 cases, or roughly one-
quarter of VWP cases, ICE’s Counterterrorism and Criminal Exploitation Unit (CTCEU) could
not locate the suspected overstay.m(’ Based on this percentage, the Majority Staff believes it fair
to conclude that today, close to a million passengers who entered the U.S. through VWP eannot
be found.

Refugee Resettlement

Each year the President, after consultation with Congress, sets an annual ceiling for the number
of refugees the U.S. will admit.”®’ For the past several years, the ceiling has been set at 70,000
1'efugees.5Og The President recently announced plans to raise the refugee ceiling to 85,000 for
FY2016 and to 100,000 for FY2017.5%® Moreover, the President has announced that of the
85,000 refugees that will be admitted into the U.S. in FY2016, 10,000 will come from Syria.’"’
Due to vetting, interviews, and required screenings, it takes on average between 18 and 24
months from the time a refugee is referred to the U.S. to their admittance into the country.®!!

> Jd. This means that if you change the picture of a lost or stolen passport, it will not match with official biographic

records.
5% Michael S, Schmidt, T. ougher Standards Set for U.S. Visa Waivers, Citing Militant Threar, NY TIMES (Aug, 6,
2015), http://www.nytimes.com/2015/08/07/world/middieeast/us-visa-waiver-program-europe-radicalization-isis-
syria-iraq.htmi?_r=0. Changes such as these have been recommended to DHS by key members of Congress. See
Letter from Senators Ron Johnson, Kelly Ayotte, and Thomas Carper, to the Honorable Jeh Johnson, Secretary, U.S.
Department of Homeland Security (Mar. 2, 2015).
% FACT SHEET: Modes of Entry for the Unauthorized Migrant Population, PEW RESEARCH CENTER (May 22,
2006), hitp://www pewhispanic.org/2006/05/22/modes-of-entry-for-the-unauthorized-migrant-population/; see also
Alison Siskin, CONG. RESEARCH SERV., RL 32221, ViSA WAIVER PROGRAM (2014).
% See, generally, GOV'T ACCOUNTABILITY OFFICE, GAO-08-967, VISA WAIVER PROGRAM: ACTIONS ARE NEEDED
TO IMPROVE MANAGEMENT OF THE EXPANSION PROCESS, AND TO ASSESS AND MITIGATE PROGRAM RISKS (2008).
306 GOV’ T ACCOUNTABILITY OFFICE, GAO-1 1-335, DHS HAS IMPLEMENTED THE: ELECTRONIC SYSTEM FOR TRAVEL
AUTHORIZATION, BUT FURTHER STEPS NEEDED TO ADDRESS POTENTIAL PROGRAM RISKS (2011).
307 Andorra Bruno, CONG. RESEARCH SERV., RL 31269, REFUGEE ADMISSIONS AND RESETTLEMENT POLICY 1
(2015).
% 14 at 2,
ys. Dep’t of State, U.S. Dep’t of Homeland Security, U.S. Dep’t of Health and Human Services, Proposed
Refugee Admissions for Fiscal Year 2016 Report to Congress Submitted on Behalf of the President of the United
States to the Committees on the Judiciary United States Senate and United States House of Representatives (2015).
Y White House: US Preparing to Accept at Least 10,000 Syrian Refugees in FY2016, AP (Sept. 10, 2013),
http://bigstory.ap.org/article’/db0 1145696043 bc8a264¢473 19bfd 19/white-house-us-preparing-accept-least-10000-
syrian-refugees.
*!! The Impact of ISIS on the Homeland and Refugee Resettlement: Hearing Before the S. Comm. on Homeland
Security & Governmenial Affairs, 114th Cong. (2013) (statement of Anne C. Richard, Assistant Secretary for
Population, Refugees, and Migration, U.S. Department of State),
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Various federal agencies are involved in the U.S. Refugee Resettlement Program. Put simply,
the U.S. Department of State is charged with processing the refugees while overseas, the U.S.
Department of Homeland Security determines eligibility for admission into the country, and the
U.S. Department of Health and Human Services assists in the resettlement, placement, and
support of the refugees.

ISIS’s violence in Syria and Iraq has created a large population of vulnerable, displaced Syrian
and Iraqi citizens. Over 4 million registered Syrian refugees have left the conflict region.’ 2 Asof
August 2015, 121,535 Syrians have arrived in Eugo4pe, secking asylum,"13 while 1,682 Syrians
were admitted to the U.S. as refugees in FY2015.”!

According to the State Department, refugees go through a rigorous screening process in order to
be granted access to the United States,

All refugees undergo multiple security checks in order to be approved for
U.S. rescttlement. Refugees are subject to the highest level of security
checks of any category of traveler to the United States. The screening
includes involvement of the National Counterterrorism Center (NCTC);
the FBI’s Terrorist Screening Center; DHS; the Department of Defense;
and othcr agencies. Most of the details of the security checks are
classified. At the same time, refugees complete a health screcning.'ih

At a Committee hearing, witnesses from both the State Department and DHS stated that the
vetting for refugees, particularly Syrian refugees, was more rigorous than for any other migrant
secking to legally come to the country.’*® However, in February, FBI Assistant Director Michae!
Steinbach told the House Homeland Security Committee that he was concerned about the risks
associated with bringing in Syrian refugees, due to our lack of on the ground collection and thus
incomplete databases.’"’ FBI Director Comey echoced this concern during HSGAC’s annual
“Threats to the Homeland™ hearing in QOctober, admitting that the U.S, faces deficits when it

*'2 The UN Refugee Agency’s Syria Regional Refugee Response Inter-agency Information Sharing Portal,
http://data.unhcr.org/syrianrefugees/regional.php.

*' Drew Desilver, Europe’s Asylum Seekers: Who They Are, Where They re Going, and Their Chances of Staying,
PEW RESEARCH CENTER (Sept. 30, 2015), hitp://www.pewresearch.org/fact-tank/2015/09/30/europes-asylum-
seekers-who-they-are-where-theyre-going-and-their-chances-of-staying/.

*" Haeyoun Park, Paris Attacks Intensify Debate Over How Many Syrian Refugees to Allow into the U.S., N.Y.
TIMES (Nov. 16, 2015), http://www.nytimes.com/interactive/2015/10/2 1/us/where-syrian-refugees-are-in-the-united-
states.html?_r=0.

Bys. Dep’t of State, Background Briefing on the Mechanics of the United States Refugee Admissions Program,
(Sept. H1, 2015) http://www state.gov/r/pa/prs/ps/2015/09/246843.htm.

10 The Impact of ISIS on the Homeland and Refugee Resettlement: Hearing Before the S. Comm. on Homeland
Security & Governmental Affairs, 114th Cong. (2015) (statement of Anne C. Richard, Assistant Secretary for
Population, Refugees, and Migration, U.S. Department of State and Leon Rodriguez, Director, U.S. Citizenship and
Immigration Services, U.S. Department of Homeland Security),

7 Countering Violent Islamist Extremism: The Urgent Threat of Foreign Fighters and Homegrown Terror: :
Hearing Before the Hf. Comm. on Homeland Security, 114th Cong. (2015) (statement of Michael Steinbach,
Assistant Director, Federal Bureau of Investigation).
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comes to vetting Syrian refuges.518 NCTC Director Rasmussen expressed concerns at both
hearings explaining that the U.S. does not have the traditional diplomatic, military, and

inte hgence footprint in Syria to provide law enforcement with lists of known or suspected
terrorists.>™® Thus, while the U.S. may have a system that ensurcs that all databases are touched
during the vetting process, “you can only review against what you have.”*?"

Biomctri¢ Entry-Exit Program

Terrorists have exploited the U.S. immigration system to enter and remain in the U.S., often by
entering the country lawfully but then unlawfully remaining in the country after their visa
expired.™" To address this, Congress has passed cight statutes mandating some form of an entry-
exit system to track those transiting the country.522 In 2004, the 9/11 Commission Report
recommended DHS “complete, as quickly as possible, a biomerric entry-exit screening
system. That year, DHS **fully implemented a biometric air entry solution into existing
inspection booths™*! and fully deployed a biometric land entry system in 2005. *3 To date, DHS
has spent approximately $1 billion on the 1mplcmentatmn of a biometric entry-exit program;
however, a biometric exit solution still does not exist.”

Non-U.S. citizens or legal permanent residents seeking to travel to the U.S. either obtam a
temporary visa at a U.S. consulate abroad or enter through the VWP (see above).” All arriving
travelers that are not previously cleared through CBP's preclearance program (see below) are

™ Threats to the Homeland: Hearing Before the §. Comm. on Homeland Security & Governmental Affairs, 114th
Cong. (2015) (statement of Nicholas J. Rasmussen, Director, National Counterterrorism Center, Office of the
Director of National Intelligence).

' 1d. (“the intelligence picture we have of this particular conflict zone is not as rich as we would like it to be.™); see
alse Countering Violent Islamist Extremism: The Urgent Threar of Foreign Fighters and Homegrown Terror:
Hearing Before the H. Comm. on Homeland Security, 114th Cong. (2015) (statement of Nicholas J. Rasmussen,
Director, National Counterterrorism Center, Office of the Director of National Intelligence).

2% Threats to the Homeland: Hearing Before the S. Comm. on Homeland Security & Governmental Affairs, 114th
Cong. (2015) (statement of Nicholas J. Rasmussen, Director, National Counterterrorism Center, Office of the
Director of National Intelligence).

' THE 9/1 | COMMISSION REPORT 527-528 (2004).

See Pub. L. No. 104-208 (1996); Pub. L. No. 106-215 (2000); Pub. L. No. 106-396 (2000); Pub. L. No. 107-56,
(2001); Pub. L. No. 107-173 (2002); Pub. L. No. 108-458 (2004); Pub. L. No. 110-53 (2007); Pub. L. No. 113-76
(2013).

>33 THE 9/1 1 COMMISSION REPORT 389 (2004) (emphasis added).

* Fulfilling A Key 911 Commission Recommendation: Implementing Biometric Exit, Hearing Before the House
SubComm. on Border and Maritime of the Comm. on Homeland Security, 113th Cong. (2013) (statement of David
Hayman, John Wagner, and John P. Woods, U.S. Department of Homeland Security), available at
http:/fwww.dhs. gov/news/2013/09/26/written-testimony-cbp-and-ice-house-homeland-security-subcommittee-
border-and.

535 U.S. DEP'T OF HOMELAND SECURITY, U.S.-VISIT UPDATE: DHS COMPLETES FOUNDATION OF BIOMETRIC ENTRY
SYSTEM, htip://www fosterglobal.com/news/BiometricEntrySystem. pdf.

52 See Securing the Border: Biometric Entry and Exit at our Ports of Entry: Public Roundtable Before the Comm.
on Homeland Security & Governmental Affairs, 114th Cong (2015).

271 isa Seghetti, CONG. RESEARCH SERV., R 43356, BORDER SECURITY: IMMIGRATION INSPECTIONS AT PORTS OF
ENTRY 6 (2015).
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“subject to inspection [] by a CBP officer prior to entering the United States,”® Travelers may
also “be selected through risk-based screening or at random” for further scrutiny.’zg

When a passenger makes an airline reservation, a Passenger Name Record (PNR) is created
which includes, among other things, the passenger’s itinerary, name, date of birth, and passport
details,™" The airline is required to provide to CBP the PNR up to and continuously within 72
hours in advance of travel so that CBP can begin to build a manifest of the passe:ngcr.531 For
international flights to the U.S., carriers must transmit passenger and crew manifests to CBP’s
Advance Passenger Information System (APIS) before departure, prior to securing the aircraft
doors, to confirm the passenger actually got on the plane.”** Both “PNR and APIS data [] are
forwarded to CBP’s National Targeting Center (NTC), where they are vetted against intelligence
and law enforcement databases.” °** Thereafter, the data is sent to the Arrival and Departure
Information System (ADIS) to “be held for matching against departure records.”™* ADIS s a
biographic database that reads identity documents, such as a traveler’s name, date of birth,
nationality, gender, and passport number.*’ APIS data sent to ADIS ““allows DHS to identify air
travelers who may have overstayed their visas.”>*® Entry-exit data is also stored in a biometric
database, known as the Automated Biometric Identification System (IDENT). IDENT is a fully
biometric database and includes biographic information, biometrie data (all 10 fingerprints), and
a report regarding a person’s previous immigration record. ™’

DHS has utilized several different pilot programs to implement a biometric exit solution. From
2004 to 2007 DHS placed biometric collection kiosks inside secure checkpoints and biometric
collection mobile devices in departure gate areas at 12 airports and two seaports.”® However, a
series of GAO reports during this time period highlighted concerns with the pilot,m

By ; see also U.S. CUSTOMS AND BORDER PROTECTION, CBP SEARCH AUTHORITY,

tlzt;p:/,/www‘cbp.gov/travel/cbp~search-authorit)c

.

330 See Securing the Border. Biometric Entry and Exit at our Ports of Entry: Public Roundtable Before the Comm,

on Homeland Security & Governmental Affairs, 114th Cong (2015).

%31 Lisa Seghetti, CONG. RESEARCH SERV., R 43356, BORDER SECURITY: IMMIGRATION INSPECTIONS AT PORTS OF

ENTRY 9(2015).

32 14, see also Eleven Years Later: Preventing Terrorists from Coming to America: Hearing Before the House

SubComm. on Border and Maritime of the Comm. on Homeland Secyrity, 112th Cong. (2012) (statement of Kevin

McAleenan, Assistant Commissioner, Office of Field Operations, U.S, Customs and Border Protection).

*** Lisa Seghetti, CONG, RESEARCH SERV., R 43356, BORDER SECURITY: IMMIGRATION INSPECTIONS AT PORTS OF

ENTRY 10 (2015).

3 Implementation of an Entry-Exit System: Still Wuaiting After All These Years: Hearing Before the House Comm.

on the Judiciary, 113th Cong. (2013) (statement of David Heyman, Assistant Secretary for Policy, Department of

Homeland Security).

%3 Lisa Seghetti, CONG. RESEARCH SERV., R 43356, BORDER SECURITY: IMMIGRATION INSPECTIONS AT PORTS OF

ENTRY 22 (2015).

¢ 1d at 27.

7 1d, at 23.

% 1d. at 26,

% Gov't ACCOUNTABILITY OFFICE, GAO 04-586, HOMELAND SECURITY: FIRST PHASE OF ViSITOR AND

IMMIGRATION STATUS PROGRAM OPERATING, BUT IMPROVEMENTS NEEDED (2004); GOV’T ACCOUNTABILITY

OFFICE, GAD-05-202, HOMELAND SECURITY: SOME PROGRESS MADE, BUT MANY CHALLENGES REMAIN ON U.S.

VISITOR AND IMMIGRANT STATUS INDICATOR TECHNOLOGY PROGRAM (2005); GOV'T ACCOUNTABILITY OFFICE,
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Specifically, GAO found that, on average, only 24 percent of travelers subject to the pilot
complicd with the exit procedure, ™

In 2009, DHS employed a departure biometric pilot program at Atlanta International Airport and
Detroit Metropolitan Airport, collecting digital fingerprints of non-U.S. citizens at boarding
gates.” Despite concluding that the pilot generally confirmed that biometric exit data could be
collected, in 2010, DHS adopted a plan to focus in the near-term on enhanced biographic data
collection and analysis to identify potential overstays, and to invest in research and development
of emerging biometric technology to be employed in a future exit system.542

In 2013, CBP and the DIS Science and Technology Directorate (S&T) announced their plan to
develop a test facility to examine biometric technology and operational concepts to advance a
biometric exit program at air and sea ports.*** Also in 2013, “CBP and S&T initiated a joint Air
Entry/Exit Re-Engineering (AEER) Apex project” to test both processes and technologies “to
determine how and when a biometric air exit concept would be feasible.”** For example, at the
test facility, S&T is currently testing the cfficacy of three biometric technologies—fingerprint,
retinal scan, and facial recognition equipment—and potential approaches to implement the
technologics at U.S. airports.™* Based on the best performing concepts and operations, in
FY2016, DHS plans to initiate a field trial at one U.S. airport.™

Meanwhile, in July 2015, CBP launched its testing of “an cnhanced mobile device to collect
biometric cxit data from a limited number of forcign national air travelers departing the U.S. at
Hartsfield-Jackson Atlanta International Airport"”47 As to the land border, CBP plans to initiate

GAD-06-296, HOMELAND SECURITY; RECOMMENDATIONS TO IMPROVE MANAGEMENT OF KEY BORDER SECURITY
PROGRAM NEED TO RE IMPLEMENTED (2006); GOV'T ACCOUNTABILITY OFFICE, GAO 07-1044T, HOMELAND
SECURITY: PROSPECTS FOR BIOMETRIC US-VISIT EXIT CAPABILITY REMAIN UNCLEAR (2007).
0 GOV'T ACCOUNTABILITY OFFICE, GAO-06-296, HOMELAND SECURITY; RECOMMENDATIONS TO IMPROVE
MANAGEMENT OF KEY BORDER SECURITY PROGRAM NEED TO BE IMPLEMENTED 43 (2006).
! DHS Begins Test of Biometric Exit Procedures at Two U.S. Airporis, U.S. DEPT OF HOMELAND SECURITY (May
29, 2009}, http://www.dhs. gov/news/2009/05/29/dhs-begins-test-biometric-exit-procedures-two-us-airports.
b U.S, DEP'T OF HOMELAND SECURITY, COMPREHENSIVE BIOMETRIC AIR EXIT PLAN, FISCAL YEAR 2012 REPORT
TO CONGRESS 3 (2012).
3 See Securing the Border. Biometric Entry and Exir at our Ports of Entry: Public Roundtable Before the Comm.
on Homeland Security & Governmental Affairs, 114th Cong. (2015) (statement of John Wagner, Assistant
Commissioner, Office of Field Operations, U.S. Customs and Border Protection).
4 Fulfilling a Key 9/11 Commission Recommendation: Implementing Biometric Exit: Hearing Before the H.
SubComm. on Border and Maritime Security of the H. Comm, on Homeland Security, 113th Cong. (2013) (statement
of U.8. Customs and Border Protection & U.S. Immigration and Customs Enforcement).
** Data provided to Majority Staft by the U.S. Customs and Border Protection during a tour of the U.S. Department
of Homeland Security Science & Technology facility in Maryland (Aug. 11, 2015).
M 1d; see also Securing the Border. Biometric Entry and Exit at our Ports of Entry: Public Roundiable Before the
Comm. on Homeland Security & Governmental Affairs, 114th Cong. (2015) (statement of Arun Vemury, Chief,
AEER Pilot, Directors of Science & Technology, U.S. Department of Homeland Security).
W ogp Begins Testing an Enhanced Handheld Mobile Device to Collect Biometric Data, U.S. CUSTOMS AND
BORDER PROTECTION (July 14, 20135), http://www.cbp.gov/newsroom/national-media-release/2015-07-14-
000000/cbp-begins-testing-enhanced-handheld-mobile-device.

63



140

a facial recognition biometric pilot for pedestrians exiting the U.S. at the Otay Mesa POE in the
San Diego sector by early December 201 5,348

Preclearance Agreements

The U.S. also operates a number of preclearance facilities at airports in foreign countries.
According to DHS, “Preclearance is the process by which CBP officers stationed abroad screen
and make admissibility decisions about passengers and their accompanying goods or baggage
heading to the U.S. before they leave a foreign portf’549 Committee witnesses have testified as to
the benefits of preclearance, in that it helps expand our borders and provide important
information to CBP officers prior to persons entering the countxys’o This cffectively adds an
additional layer of detense.

Preclearance travelers go through customs, immigration, and agriculture inspections all before
leaving the foreign port.nl The Transportation Security Administration (TSA) requires that the
screening of both passengers and their property at foreign preclearance airports conforms to U.S.
aviation security screening standards.” This ensures that, upon the arrival to the U.S.,
passengers can disembark without needing to be rescreened.”

The purpose of this process is to enable “CBP to stop potential threats before they arrive on U.S,
s0il.”** Ata Committee briefing, CBP explained that current preclearance agrcements save the
U.S. $25 million in detention costs annually.* In addition, preclearance helps streamline border
procedures by reducing congestion at POEs as well as facilitating travel between U.S. ports and
those foreign ports that are equipped for preclearance. Morcover, CBP has entered into publie-
private partnerships with foreign ports that enable the foreign port to fund up to 85 percent of
CBP’s preclearance operations.

Currently, preclearance is available at most major Canadian airports.*™® There are also
preclearance locations in Aruba, Bermuda, the Bahamas, Ireland, and the United Arab
Emirates.”’

:z Majority Staff observations during bipartisan, bicameral STAFFDEL to the San Diego Sector (Aug. 2015).

77 U.S. CUSTOMS AND BORDER PROTECTION, PRECLEARANCE LOCATIONS, http://www.cbp.gov/border-
security/ports-entry/operations/preclearance.

330 See Securing the Border: Understanding Threats and Strategies for the Northern Border: Hearing Before the S.
Comm. on Homeland Security & Governmental Affairs, 114th Cong. (2015).

U DHS Announces Intent to Expand Preclearance to 10 New Airports, U.S. DEP’T OF HOMELAND SECURITY (May
gf’:’ 2013), http://www.dhs.gov/news/2015/05/29/dhs-announces-intent-expand-preclearance- |0-new-airports.
By, Dep't of Homeland Security, DHS Aanounces Intent to Expand Preclearance to 10 New Airports, PRESS
RELEASE (May 29, 2015), hutp://www.dhs.gov/news/2015/05/29/dhs-announces-intent-expand-preclearance- 1 0-
new-airports.

33 J.S. CUSTOMS AND BORDER PROTECTION, PRECLEARANCE OPERATIONS: QVERVIEW BRIEF (2015) (on file with
Majority Staff).

*5¢ .S, CUSTOMS AND BORDER PROTECTION, PRECLEARANCE LOCATIONS, http://www.cbp.gov/border-
security/ports-entry/operations/preclearance.
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On May 29, 2015, Secretary Johnson announced the U.S.’s intention “to enter into negotiations
to expand air preclearance options to ten new foreign airports, located in nine separate countries:
Belgium, the Dominican Republic, Japan, the Netherlands, Norway, Spain, Sweden, Turkey, and
the United Kingdom.”*® According to the Department, CBP coordinated with TSA and the
State Department to identify these new airports “and Erioritized them based on the greatest
potential to support security and travel facilitation.”* Last year, approximately 20 million
passengers traveled to the U.S. from these 10 airports.**

DHS is also interested in expanding preclearance to other modes of transportation. On March
16, 2015, DHS Secretary Jeh Johnson and Canadian Minister of Public Safety and Emergency
Preparedness Steve Blaney signed the Agreement on Land, Rail, Marine, and Air Transport
Preclearance, which will provide the legal framework to locate CBP and CBSA personnel to
offer preclcarance at more locations and modes of transportation in both countries.™®'

Essentially, this agreement will; 1) provide security updates that accurately reflect the post 9/11
operating environments; 2) enable preclearance at cruise, rail, and ferry terminals that currently
only receive pre:-inspcction;562 3) allow CBP and CBSA officers to carry firearms and restraining
devices at preclearance locations;*® and 4) “enable the exploration of co-location at small and
remote ports.”™* To implement, both the U.S. and Canada would have to enact legislation.

557 The airports are: Calgary International Airport, Edmonton International Airport, Halifax Stanfield International
Airport, Montreal-Pierre Elliott Trudeau International Airport, Ottawa Macdonald-Cartier International Airport,
Toronto Pearson International Airport, Vancouver International Airport, Winnipeg James Armstrong Richardson
International Airport (Canada), Bermuda International Airport (Bermuda), Grand Bahama International Airport,
Lynden Pindling International Airport (The Bahamas), Queen Beatrix International Airport (Aruba), Dublin Airport,
Shannon Airport (Ireland), Abu Dhabi Airport, Dubai International Airport (United Arab Emirates). /d

5% DHS Announces Intent to Expand Preclearance to 10 New Airports, \1.S. DEP'T OF HOMELAND SECURITY (May
29, 2015), http://www.dhs.gov/news/2015/05/29/dhs-announces-intent-expand-preclearance- 1 0-new-airports. (The
10 airports are: Brussels Airport, Belgium; Punta Cana Airport, Dominican Republic; Narita International Airport,
Japan; Amsterdam Airport Schipol, Netherlands; Oslo Airport, Norway; Madrid-Barajas Airport, Spain; Stockholm
;\Sglz[ijda Airport, Sweden; Istanbul Ataturk Airport, Turkey; London Heathrow Airport, Manchester Airport, UK).

560 11
% 1.8, DEPARTMENT OF HOMELAND SECURITY, UNITED STATE AND CANADA SIGN PRECLEARANCE AGREEMENT,
(2013), http://www.dhs.gov/news/2015/03/16/united-states-and-canada-sign-preclearance-agreement.
**2 While CBP conduets preclearance at Canadian airports, it currently only provides “pre-inspection” at Canadian
rail stations. Amtrak estimates that full preciearance could save the passenger 10 to 20 minutes per trip from
Canada to the U.S. by eliminating the required Customs stop in Blaine, Washington. Majority Staff observations
during bipartisan STAFFDEL to the Blaine, Washington Sector (Aug. 2015).
%63 Currently CBP officers stationed in Canada are not permitted to carry their firearms and must rely on Canadian
police if assistance is needed.
>4 1.8, DEPARTMENT OF HOMELAND SECURITY, UNITED STATE AND CANADA SIGN PRECLEARANCE AGREEMENT,
(2015), http://www.dhs.gov/news/2015/03/1 6/united-states-and-canada-sign-preclearance-agreement.
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Part V: Understanding the Root Causes of Immigration

In FY2014, more than 479,000 people were apprehended along the southwest border, more than
3,300 people were apprehended at the northern border, and more than 7,500 were apprehended
across the maritime border.” Moreover, countless people entered the U.S. lawfully at a port of
entry but have sinee overstayed their visas. While these numbers may be somewhat down from
the late 1990s and early 2000s when infrastructure, technology, and manpower at our borders
were virtually nonexistent, they still remain high. And, given, the powertul pull factors in this
country, migration to the U.S. will remain high for a very long time.

For starters, the wage gap, or the difference between what a migrant can earn in this country as
compared to his home country, remains “the main economic factor influencing migration"’566 As
this gap sits at approximatcly $5 to $1 in Mexico and perhaps as much as $8 to $1 in Central
American countries, we can expect migration to the U.S. to continue as people seek the
opportunity to work and make money for their families.”®’

Moreover, U.S. policies create powerful pull factors that incentivize people to illegally migrate
to the country. As an example, due to current law the U.S. is unable to immediately repatriate
unaccompanied minors from noncontiguous countries.*® Instead, the minor must first receive an
immigration hearing. In practice, once these minors receive their immigration hearings and a
final order of removal is rendered, the federal government does not prioritize their removal. In
tact, since 2009, DHS has apprehended 122,700 unaccompanied children from El Salvador,
Guatemala, and Honduras, but ICE has only repatriated approximately 7,700, or 6 percent.m In
the last several years this powerful signal has resulted in a substantial influx of Central
Americans unlawfully migrating to and remaining in the U8

%3 See UNITED STATES BORDER PATROL TOTAL [LLEGAL ALIEN APPREHENSIONS BY MONTH,
http:/iwww.cbp.gov/sites/default/files/documents/BP%20Total%20Monthly%20Apps%20by%20Sector®%20and%20
Area%2C%20FY2000-FY2014_0.pdf. Since the U.S. Coast Guard also interdicts a significant number of migrants
at our maritime border, a full representation of maritime apprehensions adds these two data points together. See
U.S. COAST GUARD MARITIME MIGRANT INTERDICTIONS,
http://www.uscg.mil/hg/cg5/eg 53 1/AMIO/FlowStats/currentstats.asp.
%% Bryan Roberts, Edward Alden, John Whitley, Managing {llegal Immigration to the United States: How Effective
is Enforcement?, COUNCIL ON FOREIGN RELATIONS 8 (2013) (citing Michael Clemens, Claudio E. Montenegro, and
Lant Pritchett, The Place Premium: Wage Differences for [dentical Workers across the U.S. Border, CENTER FOR
GLOBAL DEVELOPMENT (2008)).
7 1d. at 9, Appendix 2: Wage Gap and Other Trends in Central American Source Countries,
http://www cfr.org/immigration/managing-illegal-immigration-united-states/p30658,
%% Section 235 of TVPRA codified expedited removals for children from contiguous countries and mandated the
transfer of children from non-contiguous countries to the Department of Health and Human Services. Pub. L. No.
110-457 (2008).
% See The 2014 Humanitarian Crisis at our Border: A Review of the Government’s Response to Unaccompanied
Minors One Year Later: Hearing Before the S. Comm. on Homeland Security & Governmental Affairs, 114th Cong.
(2015); Ongoing Migration from Central America: An Examination of FY2015 Apprehensions: Hearing Before the
S. Comm. on Homeland Security & Governmental Affairs, 114th Cong. (2015).
570 U.S. CUSTOMS AND BORDER PROTECTION, SOUTHWEST BORDER UNACCOMPANIED ALIEN CHILDREN,
http://www.cbp.gov/newsroomy/stats/southwest-border-unaccompanied-chitdren.
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Central American Migration to the 1J.S.

In 2014, unaccompanied minors attempted to cross the southwest border in alarming numbers.
From Y2009 to FY2013, CBP officers apprehended mostly Mexican minors attempting to enter
the U.S.”" However, in FY2014 and for the first time, the number of UACs from El Satvador,
Guatemala, and Honduras uniawfully entering the U.S. exceeded the number of UACs from
Mexico.” In FY2015, apprehensions of UACs slightly declined, however numbers began to
increase in July, and by August monthly apprehensions surpassed that of FY2014.

Table 4. Unaccompanied Alien Children Encountered by CBP™”
FY FY FY FY FY FY FY
2009 2010 2011 2012 2013 2014 2015
El Salvador 1,221 1,910 1,394 3314 5990 16,404 9,389
Guatemala L1Is 1,517 1,565 3,835 8,068 17,057 13,589
Honduras 968 1,017 974 2,997 6,747 18244 5,409

Total 3,304 4444 3,933 10,146 20,805 51,705 28,387

Country

DHS, the State Department, and USAID currently have several programs that attempt to stem the
flow of Central American migrants to the U.S.-Mexico border. These efforts are focused on
confronting the perceptions of U.S. immigration law, dismantling human smuggling networks,
and tackling the corruption and citizen security in Central America.”™ The Administration
argues that investing in Central American communities can decrease the need for those
countries’ citizens to migrate and significantly reduce the business of human smugglers, run by
coyotes,575 To that end, the Administration has proposed a $1 billion aid package aimed at
confronting the root causes of the 2014 UAC surge.””® However, the U.S. has provided billions
of dollars in assistance in the past (see Table 7), and CBP continues to report large numbers of
migrants altempting to enter the U.S.>

While some outside experts report that the spike in UACs last summer was generated by startling
levels of drug and gang-related violence in Central America, according to an EPIC report,
perceptions of U.S. immigration policy that led people to believe they would be able to remain in

g,
.
T3 g
™ Remarks by the President on Border Security and Immigration Reform, THE WHITE HOUSE (June 30, 2014),
https://www.whitehouse.gov/the-press-office/2014/06/30/remarks-president-border-security-and-immigration-
reform.
TS Unaccompanied Alien Minors: Pressing the Administration for a Strategy: Hearing Before the House SubComm.
on the Western Hemisphere of the Comm. on Foreign Relations, 113th Cong, (2014) (statement of Roberta S.
Jacobson, Assistant Secretary, Bureau of Western Hemisphere Affairs, U.S. Department of State).
*7% WHITE HOUSE, FACT SHEET: PROMOTING PROSPERITY, SECURITY AND GOOD GOVERNANCE IN CENTRAL
AMERICA, https://www.whitchouse.gov/the-press-office/2015/01/29/fact-sheet-promoting-prosperity-security-and-
ggod'govemance-central»ame,
*"" Douglas Farah, Five Myths about the Border Crisis, WASH POST (Aug, 8, 2014),
http://www.washingtonpost.com/opinions/five-myths-about-the-border-crisis/2014/08/08/1ec90bea- 1 ce3-1 1e4-
ab7b-696¢295ddfd1_story.html.
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the U.S. also drove the surge.578 Such policies include the President’s DACA, DHS’s catch and
release policy, and the TVPRA of 2008.°7 For example, according to interviews conducted by
GAO, Guatemalans believe they will be eligible for DACA or amnesty provided in
comprehensive immigration reform, while Hondurans told GAO they believed “migrant minors,
mothers traveling with minors, and pregnant women” can remain in the U.8.* Onarecent
CODEL to Central America the President of Honduras warned Members of the Committee to be
very clear in the laws that they draft, as ambiguities will be exploited by coyotes.

HHS Response

Pursuant to the TVPRA, children from noncontiguous countries that unlawfully enter the U.S.
must be transferred to HHS within 72 hours of apprehension while waiting for an immigration
court hearing; they cannot be immediately repatriated to their home countries.”®' According to
HHS Office of Refugee Resettlement (ORR), between October 1, 2013 and August 31, 2015,
HHS released a total of 77,220 UACs to sponsors in the United States.”*

Table 5. States Accommodating UACs™®

State FY2014 FY2015% Total
Texas 7,416 2,769 10,185
California 5,842 3,061 8,903
New York 5,956 2,229 8,185
Florida 5,447 2,485 7,932
Maryland 3,885 1,497 5,382
Virginia 3,886 1,375 5,261
‘Wisconsin 84 33 117
All States 53,550 23,670 77,220

* FY2015 as of August 31,2015

ORR believes its responsibility to track and retain custody of UACs ends when the child is
released to the sponsor.’g4 ORR officials argue that sponsors are responsible for ensuring UACs

578

EL PASO INTELLIGENCE CENTER, MISPERCEPTIONS OF U.S. POLICY KEY DRIVER IN CENTRAL AMERICAN
MIGRANT SURGE (2014) (Children from El Salvador, Guatemata, and Honduras arrived in large numbers after
hearing rumors that the U.S. Government would stop issuing free passes or permiisos after June 2014),

*7 Section 235 of TVPRA codified expedited removals for children from contiguous countries and mandated the
transfer of children from non-contiguous countries to the Department of Health and Human Services. Pub. L. No.
110-457 (2008).

0 Gov'r ACCOUNTABILITY OFFICE, GAO-15-707, CENTRAL AMERICA: IMPROVED EVALUATION EFFORTS COULD
g?HANCl: AGENCY PROGRAMS TO REDUCE UNACCOMPANIED CHILDREN MIGRATION 10 (2015).

*8 U.S. DEP'T OF HEALTH AND HUMAN SERVICES, OFFICE OF REFUGEE RESETTLEMENT, UNACCOMPANIED
CHILDREN RELEASED TO SPONSORS BY STATE, http://www.acf.hhs.gov/programs/orr/programs/ucs/state-by-state-uc-
placed-sponsors. Unfortunately, data provided by the U.S. Department of Homeland Security (DHS), U.S.
Department of Justice (DOJ), and U.S. Department of Health and Human Services (HHS) is inconsistent and fails to
match up.
583[ [
**! Dara provided to Majority Staff by the Office of Refugee Resettlement (June 23, 2015).
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attend their court hearing and notifying DHS and the DOJ’s Executive Office for Immigration
Review (EOIR) if the UAC relocates to a different address. 5% The lack of follow-up and
secondary screening by has led to some dangerous situations for these unaccompanied minors.
For example, press reports have revealed situations in which a 13-year-old boy was forced to
work rather than attend school to pay off his smuggling debt and eventually became homeless.”
In another case, a 14-year-old Salvadoran girl was placed with distant relatives who later passed
her on to other relatives that abused her.”*® And, finally, a 16-year-old Honduran girl was
released to a man who had her smuggled in and then molested her.?*

586

587

On June 16, 2015, ORR issued two new requests for proposals (RFPs) for contracts to aid
UACs.** The first REP secks multiple regional contractors who have the capability to provide
legal services to UACs. These selected contractors would be responsible for 1) managing the
“Know Your Rights” presentations;591 2) legal screening procedures to identify UACs that meet
the criteria for immigration relief; 3) securing pro-bono legal counse! for hearings before EOIR;
and 4) at times directly representing UACS.S(?2 ORR began the contracting process on August 1,
2015, for a period of three years.593

For the second RFP, contractors will be responsible for supporting child advocate programs in
Brownsviile; Houston; Chicago; Newark; New York City; Washington, DC; Baltimore; Phoenix;
San Antonio; and Miami.”** ORR will spend $31 million for legal services and direct
representation, which, combined with other programs, will total $58 miliion in FY2015. % As
for the child advocate program, ORR will spend $3.5 million between FY2015 and FY2017. 396

385
ld
¥ Molly Hennessy-Fiske, Young Immigrants Placed in Sponsor Homes are at Risk of Abuse, Experts Say, LA
5T31—MF'S (Aug. 18, 2013), http:/www Jatimes.com/nation/la-na-immigrant-sponsors-201508 1 8-story.html,
1d.

88 ld:
589 Id
500 U.S. DEP'T OF HEALTH AND HUMAN SERVICES, DIVISION OF ACQUISITION MANAGEMENT (ON BEHALF OF THE
OFFICE OF REFUGEE RESETTLEMENT), REQUEST FOR PROPOSAL, RFP 15-233-SOL-00264 (June 15, 2015); U.S.
DEP’T OF HEALTH AND HUMAN SERVICES, DIVISION OF ACQUISITION MANAGEMENT (ON BEHALF OF THE OFFICE OF
REFUGEE RESETTLEMENT), REQUEST FOR PROPOSAL, RFP 15-233-SOL-00327 (June 15, 2015).

" “Know Your Rights” (KYRs) presentations provide information to UACs on why they are in custody, the various
forms of immigration legal relief, the sponsorship process, the various government agencies involved in the child’s
immigration case, and what to expect at immigration court. This information is provided to UACs via a cartoon
video. ORR also funds legal service providers local to the shelters to provide these KYRs to UACs.

2 U.S. DEPARTMENT OF HEALTH AND HUMAN SERVICES, DIVISION OF ACQUISITION MANAGEMENT (ON BEHALF OF
'gjszFmCE OF REFUGEE RESETTLEMENT), REQUEST FOR PROPOSAL, RFP 15-233-SOL-00264 (June 15, 2015).
04 U.S. DEP’T OF HEALTH AND HUMAN SERVICES, DIVISION OF ACQUISITION MANAGEMENT (ON BEHALF OF THE
OFFICE OF REFUGEL RESETTLEMENT), REQUEST FOR PROPOSAL, RFP 15-233-S01.-00327 (June 15, 2015).
NT OF HEALTH AND HUMAN SERVICES, DIVISION OF ACQUISITION MANAGEMENT (O\ BEHALF OF
THE OFFICE OF REFUGEE RESETTLEMENT), REQUEST FOR PROPOSAL, RFP 15-233-S0L-00264 (June 15, 2015).
3% .S, DEP’T OF HEALTH AND HUMAN SERVICES, DIVISION OF ACQUISITION MANAGEMENT (ON BEHALF OF THE
OFFICE OF REFUGEE RESETTLEMENT), REQUEST FOR PROPOSAL, RFP 15-233-S0L-00327 (June 15, 2015).
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However, earlier this year the Senate Appropriations Committee rejected a $50 million request
by the Administration to pay for lcgal help for UACs.™’ During a HSGAC hearing ORR was
questioned about their authority to pay for legal counsel, as federal law calls on HHS to ensure
that unaccompanied minors reccive counsel to the greatest extent practicable but at no expense to
the government.”® ORR asserted it believes it has the authority to pay for counscl, but it has an
obligation to rely on pro bono services to the greatest extent possible.599

DOJ Response

EOIR is responsible for adjudicating immigration cases as well as removal proceedings. *®
According to EOIR, since July 18, 2014, the agency has been prioritizing the cases of: 1)
unaccompanied children; 2) adults with a child or children who arc a part of DHS’s Alternative
to Detention program (ATD); 3) adults with a child or children who are detained; and 4) recent
border crossers who are detained.®”' Additionally, EOIR has set the goal for scheduling UAC’s
first master calendar hearing no less than 10 days and no more than 21 days from the date of
their issucd NTA. For adults with children and those in the ATD program, EOQIR attempts to
have them appear before an immigration judge no less than 10 days and no more than 28 days
from when DHS released them on parole with a NTA %2

EOIR began tracking UAC removals in July 2014, establishing a new case recording system that
coincided with the agency’s announcement of its revised adjudication priorities in response to
the UAC surge.®™ EOIR data from July 18, 2014 through August 25, 2015 shows that DHS
issucd 38,211 NTAs to UACs that unlawfully crossed the U.S. border in the past two fiscal
years.”™ Asof August 25, 2015, EOIR has processed 31,035 cases requiring UACs to appear
before an immigration judge for their initial master hearing.{’05

Of these cases, 14,613 cases have been completed, of which in 7,571 cases the judge ordered the
UAC removed.® Of these removal orders, 6,611 were rendered in absentia, meaning that the
UAC did not show up to the hearing.(’o7 Decisions rendered in absentia proceed to a final order
of removal, generally clearing the legal hurdles for ICE to begin the UAC’s removal

7 Led by Shelby, Senate Blocks Legal Fund for Immigrant Children, AP (June 10, 2015),
hitp://www.al.com/news/index.ssf72015/06/led_by_shelby_senate_blocks_le.htmi.

*% See The 2014 Humanitarian Crisis at our Border: A Review of the Government's Response to Unaccompanied
Minors One Year Later: Hearing Before the S. Comm. on Homeland Security & Governmental Affairs, 114th Cong.
>

ot

% I4. (statement of Juan P. Osuna, Director, Executive Office of Immigration Review, U.S, Department of Justice).
' Aduits without children are eligible for expedited removal and do not need to go in front of an EOIR judge unless
})E)ey claim a certain protection, such as asylum,

o5 Securing the Border: Understanding and Addressing the Root Causes of Central American Migration to the
United States: Hearing Before the S. Comm. on Homeland Security & Governmental Affairs, 114th Cong. (2015)
(statement of William Kandel, Analyst in Immigration Policy, Congressional Research Service).

:Z: Data provided to Majority Staff by the Executive Office for Immigration Review (Sept, 1 2015).
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proceedings. However, ICE has not repatriated most UACs with a final order of removal,

claiming instead it prioritizes the repatriations of higher value targets, such as criminal aliens.**

DHS Response

On November 20, 2014 Secretary Johnson issued a memorandum on enforcement priorities, as
part of a larger package of executive actions announced by the President.®” Currently, ICE’s
highest priority is the removal of individuals who represent a threat to U.S. national security,
border security, and public safety‘("0 Priority 1 removals include illegal aliens engaged in or
suspected of terrorism or espionage and illegal aliens convicted or with a violent criminal
record ¢! Priority 2 encompasses illegal aliens convicted of three or more misdemeanors and
iltegal aliens who overstay their visas.®"® Lastly, Priority 3 generally targets illegal aliens with a
final order of removal issued after December 31, 2013.

Table 6. UAC Removals by Country of Citizenship, FY2009-FY2015%"
Country FY2009 FY2010 FY2011 FY2012 FY2013 FY2014 FY2015

El Salvador 96 17 136 136 159 190 167
Guatemala 534 520 515 626 661 686 519
Honduras 352 326 297 430 461 503 339

Total 982 963 948 1,192 1,281 1,379 1,025

Since 2009, DHS has apprehended 122,700 unaccompanied children from El Salvador,
Guatemala, and Honduras, but ICE has only repatriated approximately 7,700, or 6 percent.
ICE was asked during a Committee hearing what signal is sent to people in Central America that
as an unaccompanied child, if you reach the U.S., you have more than a 90 percent chance of
being able to stay.*’® ICE did not answer the question,(”7 According to El Salvador officials,
“when a potential migrant hears from someone in the United States who has managed to arrive
and remain tbhere undocumented, the communieations can strongly intluence their decision on

615

%8 See The 2014 Humanitarian Crisis at our Border: A Review of the Government's Response to Unaccompanied
Minors One Year Later: Hearing Before the S. Comm. on Homeland Security & Governmental Affairs, 114th Cong.
(2015).
97 U.S. DEP'T OF HOMELAND SECURITY, MEMORANDUM TO THOMAS S. WINKOWSKI, ACTING DIRECTOR, U.S.
IMMIGRATION AND CUSTOMS ENFORCEMENT, R. GiL KERLIKOWSKE, COMMISSIONER, U.S. CUSTOMS AND BORDER
PROTECTION, LEON RODRIQUEZ, DIRECTOR, U.S. CITIZENSHIP AND IMMIGRATION SERVICES, AND ALAN D. BERSIN,
ACTING ASSISTANT SECRETARY FOR POLICY, FROM JEH CHARLES JOHNSON, SECRETARY OF HOMELAND SECURITY,
POLICIES FOR THE APPREHENSION, DETENTION, AND REMOVAL OF UNDOCUMENTED IMMIGRANTS (Nov. 20, 2014).
610 Id
(28] ]d
612y
613 ]d
¢4 Data provided to Majoirty Staff by the Department of Homeland Security (Tuly 25, 2015).
% See The 2014 Humanitarian Crisis at our Border: A Review of the Government's Response to Unaccompanied
Minors One Year Later: Hearing Before the S. Comm. on Homeland Security & Governmental Affairs, 114th Cong.
(2015Y; Ongoing Migration from Central America: An Examination of FY2015 Apprehensions: Hearing Before the
S. Comm. on Homeland Security & Governmental Affairs, 114th Cong. (2015).
ot g
07 g
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whether to milt:,rraue.”(’lg GAOQ recently testified as a Committee hearing that children use social
media to let those in their home countries know they made it to and were able to remain in the
U.S., further incentivizing others to embark on the dangerous journey to the United States.®’

In June 2014, DHS started to challenge perceptions of U.S. immigration policy. Secretary
Johnson warned Central American parents that their “child will not benefit from DACA if they
come here now,” reminding Central Americans that “DACA is for those who came here 7 years
ago."(’20 DHS’s “Danger Awareness Campaign” aimed to dissuade parents from sending their
children with smugglers warning that: 1) “the journey is too dangerous;” 2) “children will not get
legal papers if they [arrive in the U.S.]”; and 3) children “are the future—Ilet’s protect them.”®!

The advertisements targeted communities in El Salvador, Guatemala, and Honduras, as well as
American cities with significant Central American populations such as Houston, Los Angeles,
Miami, and New York.*? In total, taxpayers spent approximately $1 million on billboards, TV
commercials, and radio announcements between June 30 and October 12, 2014.%% A recent
GAOQ report has called for more review on the effectiveness of these campaigns before
continuing them.”* According to GAQ, DHS and the State Department’s lack of review as to
whether these campaigns have been effective is not only costly for the U.S. taxpayer, but also
costly to unaccompanied minors and their families who ignore the campaigns and risk their lives
to make the dangerous journey to the U.s. Despite this, in August 2015 DHS announced a
new $1.2 million campaign called “Know the Facts™ to emphasize that pursuant to U.S. law and
policy immediate deportations will be a priority.**¢

Other DHS efforts include working with the State Bureau of Population, Refugees, and
Migration (PRM) to employ a new refugee program to provide a legal alternative to parents who

% GOV’T ACCOUNTABILITY OFFICE, GAO-15-707, CENTRAL AMERICA; IMPROVED EVALUATION EFFORTS COULD

ENHANCE AGENCY PROGRAMS TO REDUCE UNACCOMPANIED CHILDREN MIGRATION 11 (2015).
7 Ongoing Migration from Central America: An Examination of FY2015 Apprehensions: Hearing Before the S.

‘omm. on Homeland Security & Governmental Affairs, 114th Cong. (2015) (statement of Kimberly M.
Gianopoules, International Affairs and Trade, U.S. Government Accountability Office).
529 Transcript of DHS Secretary Jeh Johnson's Press Conference at U.S. Customs and Border Protection
Headquarters. U.S. DEP™T OF HOMELAND SECURITY (July 12, 2014), http://www.dhs, gov/transcript-dhs-secretary-
johnson’s-press-conference.
o2 U.8. CUSTOMS AND BORDER PROTECTION, CBP ADDRESSES HUMANITARIAN CHALLENGES OF UNACCOMPANIED
CHILD MIGRANTS, htfp//www.cbp.gov/border-security/humanitarian-chalienges.
22 Feds Launch Campuaign to Discourage Migrants from Dangerous Trek to U.S., CBS NEWS (July 3, 2014),
http:/Awww.cbsnews.com/news/federal-officials-launch-campaign-to-discourage-migrants-from-making-dangerous-
trek-to-u-s/.
633 1d
2 See GOV'T ACCOUNTABILITY OFFICE, GAO-15-707, CENTRAL AMERICA! IMPROVED EVALUATION EFFORTS
COULD ENHANCE AGENCY PROGRAMS 10O REDUCE UNACCOMPANIED CHILDREN MIGRATION 40--41 (2015).
25 See id, (“Carrying out ineffective campaigns could lead to higher levels of migration to the United States, which
is not only potentially costly in terms of U.S. taxpayer resources but costly and dangerous to the migrants and their
families.™).
% Marty Graham, U.S. Ads Target lllegal Immigration from Central America, REUTERS (Aug, 18, 2015),
http://www reuters.com/article/2015/08/18/us-usa-border-ads-idUSKCNOQN26920150818. Ironically, the Majority
Staff notes that these are not the facts and that it is actually highly unlikely that unaccompanied minors from Central
America will be deported, as indicated by the statistics provided above.
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wish to bring their children to the U.S.%7 On November 14, 2014, Vice President Biden
announced the in-country refugee/parole program for minors in El Salvador, Guatemala, and
Honduras with parents lawfully present in the U.8.°® This program allows individuals living in
the U.S. to request a refugee visa for unmarried children under the age of 21 9 Additionally, if
the second parent in Central America is lawfully married to the parent in the U.S., the second
parent will be included with the child’s petition, making the second parent a candidatc for
rcfugee and parole status.®

Pursuant to this program, a parent under one of the following categories can request program
access: 1) Lawful Permanent Resident; 2) Temporary Protected Status; 3) Parolee, granted for at
least a year; 4) DACA recipient; 5) Deferred Action recipient, granted for at least a year; 6)
Deferred Enforced Departure recipient; and 7) Withholding of Removal granlee.“! The
Administration allocated 4,000 refuge visas for this program out of the 70,000 globally available.
According to the Statc Department, as of September 14, 2015, processing centers have reccived
4,253 applications: 3,636 in Bl Salvador, 532 in Honduras, and 85 in Guatemala.®*

Finally, on June 24, 2015, Secretary Johnson announced a change to family detention
practices.*® Duc to the TVPRA and Flores Agreement, DHS is unable to immediately repatriate
or hold unaccompanied minors in detention facilities. However, adults may be immediately
repatriated and family units can be detained. Ata Committee Hearing, Secretary Johnson
attributed the decline in the migration of unaccompanied minors this year to the reduction in the

repatriation times for the adults, increased returning flights, and expanded family unit detention
634

Despite this recognition, two month later Secretary Johnson announced the Department’s plans
to release on bond detained family units able to present a credible fear case.™? According to
DHS, the family’s bond will be set “at a level that is reasonable and realistic, taking into account

7 Unaccompanied Alien Minors: Pressing the Administration for a Strategy: Hearing Before the House SubComm.
on the Western Hemisphere of the Comm. on Foreign Relations, 113th Cong. (2014) (statement of Roberta S.
Jacobson, Assistant Secretary, Bureau of Western Hemisphere Affairs, U.S. Department of State).

428 Ricardo Zuniga, Promoting Prosperity and Security in Central America, THE WHITE HOUSE (Nov. 14, 2014)
https://www.whitehouse.gov/blog/2014/1 1/14/promoting-prosperity-and-security-central-america.

¥ 1S, DEP'T OF STATE, OFFICE OF BUREAU OF POPULATION, REFUGEES, AND MIGRATION, IN-COUNTRY
REFUGEE/PAROLE PROGRAM FOR MINORS IN EL SALVADOR, GUATEMALA, AND HONDURAS WITH PARENTS
LAWFULLY PRESENT IN THI: UNITED STATES (2014),

http://www state.gov/j/prm/releases/factsheets/2014/234067 htm.
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3! Data provided to Majority Staff by U.S. Department of State’s Office of Bureau of Population, Refugees and

Migration {Sept. 22, 2015).
27
3 U.S. DEP’T OF HOMELAND SECURITY, STATEMENT BY SECRETARY JEH C. JOHNSON ON FAMILY RESIDENTIAL
CENTERS, hitp://www.dhs.gov/news/2015/06/24/statement-secretary-jeh-c-johnson-family-residential-centers.
3% See The Homeland Security Departiment’s Budget Submission for Fiscal Year 2016: Hearing Before the S,
Comm. on Homeland Security & Governmenzal Affairs, 114th Cong. (2015) (Statement of Jeh Johnson, Secretary,
U.S. Department of Homeland Security).
3 U.S. DEPT OF HOMELAND SECURITY, STATEMENT BY SECRETARY JEH C. JOHNSON ON FAMILY RESIDENTIAL
CENTERS, http://www.dhs.gov/news/2015/06/24/statement-secretary-jeh-c-johnson-family-residential-centers.
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ability to pay, while also encompassing risk of flight and public safety.”®® The Department still
appears to recognize that a recent ruling prohibiting all detention of illegal immigrant families
can actually entice more illegal immigration.® Accoxdmg to DHS in tilings with the court, “the
proposed remedies could heighten the risk of another surge in illegal migration across our
Southwest border by Central American families, including by incentivizing adults to bring
children with them on their dangerous journey as a means to avoid detention and gain access to
the interior of the United States.”™* DHS and the Statc Department have stated it is too early to
determine whether the recent increase in apprehensions at the border is related to this new policy.

Mexico Response

In FY2015, CBP apprehended 28,387 unaccompanied minors from Central America, somewhat
down from FY2014 levels.”*® However, it is unclear how impactful U.S. efforts have been in
reducing the flow.*® According to research conducted by GAO, “individuals in El Salvador,
Guatemala, and Honduras give more credence to what they hear from relatives and friends than
to what they hear on the radio and television.”®"! Instead, many experts point to Mexico’s
increased efforts to detain illegal migrants crossing the Mexico-Guatemala border as a major
reason behind lower apprehension numbers at the U.S.-Mexico border in FY2015.¢

According to Mexico’s Ministry of Interior, from January I to August 31, 2015, Mexico detained
96,830 adults and 22,400 minors from El Salvador, Guatemala, and Honduras. These figures
represent a 64 percent increase in adults and 49 percent increase in minors compared to the same
period in the previous year, in which Mexico apprehended 58,930 Central American adults and
15,049 unaccompanied minors.*"

In 2014, the Statc Department reprogrammed $80 million to help Mex1c0 build up its border
patro] forces and capabilities to better manage its southern border.*** While the Mexican
Government has s;gmﬁ«.antly increased its presence at the Mexico-Guatemala border, it still
faces many Lhallenges > For example, on arecent CODEL to Central America, Members of the

3 14
**7 Stephen Dinan, DHS Admits New Surge of lHlegal Immigrant Families, Wash Times (Aug. 7, 2015),
lltép /iwww.washingtontimes.com/news/2015/aug/7/dhs-admits-new-surge-illegal-immigrant-families/.

ld,
%% 1J.S. CUSTOMS AND BORDER PROTECTION, SOUTHWEST BORDER UNACCOMPANIED ALIEN CHILDREN,
http /Iwww .cbp.gov/newsroom/stats/southwest-border-unaccompanied-children.

S’«,e GOV'T ACCOUNTABILITY OFFICE, GAO-15- 707, CENTRAL AMERICA: IMPROVED EVALUATION EFFORTS

(C.‘(])\ LD ENHANCE AGENCY PROGRAMS TO REDUCE UNACCOMPANIED CHILDREN MIGRATION 36 (2015).

A
642 GOV’T ACCOUNTABILITY OFFICE, GAO-15-707, CENTRAL AMERICA: IMPROVED EVALUATION EFFORTS COULD
ENHANCE AGENCY PROGRAMS TO REDUCE UNACCOMPANIED CHILDREN MIGRATION 4 (2015). (“Recent data
indicate the pace of migration from Central America remains high, though fewer migrants are being apprehended in
(ll}e United States.”).

643
644 [d
** Douglas Farah and Carl Meacham, 4 /ternative Gavernance in the Northern Triangle and Implications for U.S.
Foreign Policy: Finding Logic within Chaos, CENTER FOR STRATEGIC & INTERNATIONAL STUDIES (Sept. 21, 2015),
http://csis.org/event/alternative-governance-northetn-triang le-and-implications-us- foreign-policy-finding-logic-with
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Committec visited the Guatemala-Mexico border and witnessed a number of rafts, in broad
daylight, being utilized to transport contraband from Guatemala to Mexico.

Moreover, some observers suggest that increased UAC apprehensions in the U.S. in August and
September could be a result of smugglers finally finding new routes to avoid deteetion in
Mexico. This may explain why the Yuma and Big Bend sectors are seeing very large increases
in UACs, as compared to FY2014, as human smugglers begin to change their routes.

U.S. Assistance to Central America and the Dependency on Remittances

Including State Department and USAID regional programs, from FY2014 to FY2015, Congress
appropriated $754.8 million in bilateral assistance to El Salvador, Guatemala, and Honduras.***

Also, established in 2008 to assist Central American nations combatting TCOs, the Central
America Regional Security Initiative (CARSI) provides equipment, technical assistance, and
counternarcotic training to identify and dismantle TCOs and drug cartels.®” In FY2014, most of
CARSI’s $161.5 million budget was spent in El Salvador, Guatemala, and Honduras.**

Moreover, in 2006, I Salvador received a $461 million five-year compact through the
Millennium Challenge Corporation (MCC)M) to invest in cducation, public services, and
transportation infrastructure in its least developed region located near the border with Guatemala
and Honduras.* Additionally, in 2014, El Salvador secured another $277 mitlion compact to
fund a project to connect a border-crossing corridor with Honduras and to fund reforms aimed at
attracting foreign direct investment.*'

While Guatemala has not received an MCC compact, in 2014 the MCC board approved a $28
million threshold program to support policies aimed at developing publie-private partnerships
and to enhance the education system to meet 21st century workforce demands.®* Finally,
Honduras secured a $205 million five-year grant in 2005 to fund transportation projects and to
improve rural devclopment.(’53 This grant was not renewed because the government did not

b4 U.8. DEP’T OF STATE, CONGRESSIONAL BUDGET JUSTIFICATIONS FOR FOREIGN OPERATIONS AND RELATED
PROGRAMS, FISCAL YEAR 2016 (2015), http://www state.gov/s/d/rm/rls/ebs/2016/.
71,8, DEP’T OF STATE, OFFICE OF WESTERN HIMISPHERE PROGRAMS (INL/WHP), http://www state.gov/j/inl/whp//.
% Peter J. Meyer, Clare Ribando Seclke, Maureen Taft-Morales, and Rhonda Margesson, CONG. RESEARCH SERV.,
R 43702, UNACCOMPANIED CHILDREN FROM CENTRAL AMERICA: FOREIGN POLICY CONSIDERATIONS (2015).
4% In 2004, Congressed established the Millennium Challenge Corporation (MCC) to provide economic assistance to
developing countries committed to investing in its society, principles of economic freedom, and good governance.
%9 MILLENNIUM CHALLENGE CORPORATION, EL SALVADOR COMPACT, https://www.mce.gov/where-we-
work/program/el-salvador-compact.
ST MILLENNIUM CHALLENGE CORPORATION, EL SALVADOR INVESTMENT COMPACT, hitps://www.mce.gov/where-
we-work/program/el-salvador-investment-compact.
%>* MILLENNIUM CHALLENGE CORPORATION, GUATEMALA THRESHOLD PROGRAM, https://www.mce.gov/where-we-
work/program/guatemala-threshold-program.
%% Maria Rizza Leonzon, No MCC Aid Renewal for Honduras, DEVEX (Jan. 7, 2011),
https://www.devex.com/news/no-mec-aid-renewal-for-honduras-72002,
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address corruption. However, in 2013, the MCC approved a $15.6 million threshold program to
build Honduras’s public finances management capacity.®

655

A recent GAOQ report highlighted concerns with the effectiveness of current U.S. assistance.
Specifically, GAO examined an interagency agreement between the State Department and DOJ
to train Honduran prosecutors and found upon its visit to Honduras that there were nio active
prosecutors trying cases in Tegucigalpa, the country’s capitol.™® In EI Salvador, GAO observed
“a computer lab filled with computers recently provided by USAID but with no teacher
present.”®’
the teachers.

#0537

pparenﬂ)a the Salvadoran Ministry of Education had not yet provided salaries for
65

Table 7. U.S, Assistance to El Salvador, Guatemala, and Honduras™

FY2012-FY2016 in million dollars*

Fy2o12.
(expended)
54
1026
932
State regional N/A
CCARST el
Total 250

1271
W65 L
980.9 22185

210.6

*FY2012 to FY2014 figures include aid provided by the State Department, USAID, DHS, and the Inter-American
Foundation., FY2015 to FY2016 figures only include funds from the State Department and USAID.

In an op-ed published earlier this year, Vice President Biden wrote about the Administration’s
response to the large migration from Central America in 2014 stating, “The challenges ahead are
formidable. But if the political will exists, there is no reason Central America cannot become the
next great success story of the Western Hemisphere."(’ 0 Showing their commitment to
improving conditions in El Salvador, Guatemala, and Honduras, on November 14, 2014, the
presidents of the Central American countries announced the Plan of the Alliance for Prosperity in
the Northern Triangle.**" The four goals of the plan are to: 1) stimulate the private sector; 2)
develop opportunities for the people of Central America; 3) improve public safety and access to

3% MILLENNIUM CHALLENGE CORPORATION, THRESHOLD PROGRAM (2013),
https://www,mee.gov/pages/docs/story/story-chi-fy201 5-threshold-program.

otp govipag ry/story-coj-1y: prog

" GOV'T ACCOUNTABILITY OFFICE, GAO-13-707, CENTRAL AMERICA: IMPROVED EVALUATION EFFORTS COULD
ENHANCE AGENCY PROGRAMS TO REDUCE UNACCOMPANIED CHILDREN MIGRATION (20135).
5 14 at 39,
687 Id
638 | d
634 1d
60 Joseph R. Biden Jv., Joe Biden: A Plan for Central America, NY TIMES (Jan. 29, 2015),
http:/www.nytimes.conv2015/01/30/opinion/joe-biden-a-plan-for-central-america. htmi?_r=0.
81 PLAN OF THE ALLIANCE FOR PROSPERITY IN THE NORTHERN TRIANGLE: A ROAD MAP (2014).
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the justice system; and 4) strengthen institutions to increase people’s trust in the state.” Each
country is responsible for contributing $5 biilion to fund these initiatives,®®

In January, the Administration released its FY2016 budget request to implement the “U.S.
Strategy for Engagement in Central America.”** The budget requests a total of $1.005 billion
for Central America, the majority of which is allocated for programs in El Salvador, Guatemala,
and Honduras,*®

During the last two years, El Salvadorians, Guatemalans, and Hondurans living abroad, mostly in
the U.S., sent over $25.1 billion to relatives in their countries oforigin.“’(’ In 2014, remittances
accounted for 16.8 percent of the GDP ($4.2 billion) in El Salvador, 9.9 percent ($5.5 billion) in
Guatemala, and 17.7 percent ($3.44) billion in Honduras.*®” However, the numbers might be
higher because each Central Bank uses a different methodology and some might not record al
transfers processed through private accounts.*®® One theory by DHS and the State Department
for the recent surge at the border is that children and family units are now traveling to the U.S.
when a family member already in the U.S. sends them money 1o make the journey.

Unauthorized Immigrant Populations

In general, illegal immigration occurs in two ways: either “when immigrants cross the U.S.
border without authorization, or when they overstay a legal visa after it expired.”(’(’9

As of 2014, the Pew Research Center estimates the population of illegal immigrants in the U.S.
to be 11.3 million, or 3.5 percent of the total U.S, population of 316.1 million.*™ In 2007 the

662 ]d
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8 Ty WHITE HOUSE, FACT SHEET: PROMOTING PROSPERITY, SECURITY AND GOOD GOVERNANCE IN CENTRAL
AMERICA (2015) https://www.whitehouse gov/the-press-office/2015/01/29/fact-sheet-promoting-prosperity-security-
and-good-governance-central-ame.

55 Of the $1 billion requested, $24 million is allocated for programs in Belize, Costa Rica, Nicaragua, and Panama.
U.S. DEP'T OF STATE, CONGRESSIONAL BUDGET JUSTIFICATIONS FOR FOREIGN OPERATIONS AND RELATED
PROGRAMS, FISCAL YEAR 2016 (2015) http://www. state.gov/s/d/rm/rls/ebs/2016/.
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illegal population peaked at 12.2 million, or 4 percent of the U.S. population, and declined
during the recent recession.””! In 2012, unauthorized immigrants made up about a quarter of the
foreign-born population of approximately 42 million.*”

In 2012, more than half of the unauthorized immigrant population—approximately 60 percent—
lived in the following six states: California, Florida, lllinois, New Jersey, New York, and
Texas.*” Also of note, today African, Guatemalan and Salvadoran immigrants “have a
substantial presence in the Washington, DC, metropolitan arca,”™ At the opposite end of the
spectrum, in 2012 fewer than 5,000 unauthorized immigrants lived in Maine, Montana, North
Dakota, South Dakota, Vermont, and West Virginia.“’75

According to some estimates, between 2008 and 2012, approximately 8.1 million unauthorized
immigrants were born in Mexico and other Central America countries (71 percent); 1.5 million
from Asia (13 percent); 817,000 from South America (7 percent); 455,000 from Europe, Canada
or Oceania (4 percent); 317,000 from Africa (3 percent); and 225,000 from the Caribbean (2
pcrccnt),(’76 While Mexicans constitute a majority of unauthorized immigrants (52 percent in
2012), their numbers have declined in recent years.*”” As the number of people untawfully in the

»
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U.S. from Mexico declined, the “unauthorized immigrant populations from South America,
Europe, and Canada held steady” and the “unauthorized immigrant populations from Asia,
Central America and the rest of the world” increased.®”®

From 2009 to 2012, seven states saw an increase in their unauthorized immigrant population:
Florida, Idaho, Maryland, Nebraska, New Jersey, Pennsylvania, and Virginia.679 FFor example,
“[iJn Maryland, the estimated number of unauthorized immigrants grew to 250,000 in 2012,
compared with 220,000 in 2007.7*®" In 14 states, the populations of unauthorized immigrants
decreased from 2009 to 2012: Alabama, Arizona, California, Colorado, Georgia, Iilinois,
Indiana, Kansas, Kentucky, Massachuseits, Nevada, New Mexico, New York, and Orcgonf’g‘ In
13 of these states, this decline was due to a decrease in illegal immigrants migrating from
Mexico.®®? Iflegal populations also decline when immigrants move to other states, “when fewer
new immigrants arrive, when a greater number decide to leave the country or through deaths.”®

Demographics of the Foreign-Born and Native Born Population

According to the Department of Labor, *“the demographic composition of the foreign-born labor
force differs from the native-born labor force.”®® In 2014, the foreign born iabor force had more
men and working adults between the ages of 25 to 54, as compared to the native-born labor
force.® On the other hand, in 2014, “23.8 percent of the foreign-born labor force age 25 and
over had not completed high school, compared with 4.6 percent of the native-born labor
torce.”®* The proportion of foreign-born (34.2 percent) and native-born (38.2 percent) persons
holding a bachelor’s degree or higher was more comparable.687 From 2013 to 2014, the
unemployment rate of foreign-born workers declined from 6.9 percent to 5.6 percent and fell for
the native-born from 7.5 percent to 6.3 p(:rcenl.688

According to the Congressional Budget Office (CBO), the labor force is expected to expand
more slowly in the future than in the 1980s and 1990, slowing potential output, *** Overall,

8 Id., see also Marc R. Rosenblum and Ariel G. Ruiz Soto, An Analysis of Unauthorized Immigrants in the United
States by Country and Region of Birth, MIGRATION POLICY INSTITUTE 6 (2015),
hitp://www.migrationpolicy.org/research/analysis-unauthorized-immigrants-united-states-country-and-region-birth.
™ Jeffrey S. Passel and D’ Vera Cohn, Unauthorized Immigrant Totals Rise in 7 States, Fall in 14, PEW RESEARCH
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states-fall-in-14/.
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CBO predicts that “growth in the potential labor force will be held down by the ongoing
retirement of the baby boomers; by a relatively stable labor force participation rate among
working-age women, after sharp increases from the 1960s to the mid-1990s; and by federal tax
and spending policies set in current law.”*® The labor force participation rate has dropped in
recent years, and is expected to continue to do so. CBO estimates that by the end of 2019, the
labor force participation rate will decline to 62 percent, most importantly due to the continued
retirement of the baby-boomer generation,(’g1

Today, the U.S. is currently at a fertility rate of 1.9.% According to one study, “as the eighty-
million-strong baby-boomer generation [retires]. . . . The sixty-million Generation Xers that
follow will . . . leave[] approximately five million open jobs by 2018.7%° Many other countries
are facing decreasing fertility rates as well.** Japan’s declining birth rate, for example, is
expected to result in less than 20 million people by 2050, from its peak of 127.5 million in
2005.%” Even Mexico is tacing a declinc in birthrates, forcing the country to import farm
workers from Guatemala.®*® If current fertility rates in Europe remain constant, the total
populatig)x; of the continent will go from 738 million in 2015 to 646 million by the end of the
century.

Social Security is greatly affected by the number of workers in the labor force. While the
number of workers paying into Social Security has risen, it has not risen to the level of the
number of people retiring. In 1940, there were 35.4 million workers supporting 222,000 retirees,
or 160 workers for every pensioner.””® By 1950, the ratio fell to 16.5 workers for every retiree,
by 1980, 3.2 workers for every retiree, and by 2010, 2.9 workers were paying for the benefits of
each retiree.* The Social Security Administration predicts that by 2034, the ratio of workers-
to-retirees will fall to just 2.1 workers for every retiree as a result of retiring baby boomers and
declining fertility rates.”™ As the worker-to-retiree ratio drops, the tax burden increases.”"
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supp]_v-led migration between the United States and Mexico has now passed, and will likely never happen again”).
7 United Nations, World Population Prospects The 2015 Revision (New York, 2015).
608 SOCIAL SECURITY ONLINE, RATIO OF SOCIAL SECURITY COVERED WORKERS TO BENEFICIARIES CALENDAR
(\(’)‘;EARS 1940-2010, http://www.ssa.gov/history/ratios. html.
7% SOCIAL SECURITY ADMINISTRATION, THE FUTURE OF SOCIAL SECURITY (2008).
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Labor Participation and Incentives

In 2013, the foreign born share of the U.S. civilian labor force “accounted for nearly 17 percent
(26.2 million) of the 158.6 million workers in the civilian labor force.””"* From 1990 to 2013,
“the percentage of forei(%n-born workers in the civilian labor force more than tripled, from 5
percent to 17 percent.””’™ As to wages, “[i]n 2014, the median usual weekly earnings of foreign-
born, full-time wage and salary workers ($664) were 81.0 percent of the earnings of their native-
born counterparts ($820)."

In 2012, 8.1 million illegal immigrants “werc working or looking for work,” accounting for 5.1
percent of the civilian labor force.”” In testimony before the Commiittee, Pew stated that
“[u]nauthorized immigrants are more likely than the overall U.S. population to be of working
age,”m(’ Pcw estimates that of the 11.2 million unauthorized immigrants in 2012, only 800,000
are children and approximately 150,000 are over 65—half of which remain in the labor force
despite being of retirement age.707 “Among the states, the share of unauthorized immigrants in
the labor force is highest in Nevada (10.2 percent in 2012),” followed by California (9.4 percent)
and Texas (8.9 perce:nt).708

According to another study, in 2013, of the 7,741,185 unauthorized population in the workforce
nationwide, 704,726 (9.1 percent) worked in managerial or professional specialty roles;
1,157,583 (15 percent) worked in technical, sales and administrative support; 2,128,729 (27.5
percent) worked in services, such as janitors, maids, housckeepers, groundskeepers; 731,347 (9.4
percent) worked in farming, forestry, and fishing; 1,175,890 (15.2 percent) worked in precision
producti(;()x]g, craft, and repair; and 1,671,511 (21.6 percent) worked as operators, fabricators, and
laborers.

Of course, the numbers and percentages vary by state. In Wisconsin, for example, of the 61,254
unauthorized population in the workforce in 2013, 9,538 (15.6 percent) of the unautborized

' THE TAX FOUNDATION, SOCIAL SECURITY AND MEDICARE TAX RATES, 1937-2009.

™2 Jie Zong and Jeanne Batalova, Frequently Requested Statistics on Immigrants and Immigration in the United
States, MIGRATION POLICY INSTITUTE {Feb. 26, 2015), http://www.migrationpolicy.org/article/frequently-requested-
%gtistics—immigrants-and—immigration—uniwd-statcs,

" U.S. DEP’T OF LABOR, LABOR FORCE CHARACTERISTICS OF FOREIGN-BORN WORKERS (20143,
http://www.bls.gav/news.release/forbrn.nr0.htm,
s Jeffrey S. Passel and D' Vera Cohn, Unauthorized Immigrant Totals Rise in 7 States, Fall in 14, PEW RESEARCH
CENTER 8 (Nov. 18, 2014), http://www.pewhispanic.org/2014/11/18/unauthorized-immigrant-totals-rise-in-7-states-
fatl-in-14/.,
706 Securing the Border: Defining the Current Population Living in the Shadows and Addressing Future Flows:
Hearing Before the S. Comm. on Homeland Sec. & Governmental Affairs, 114th Cong. (2015) (statement of Jeffrey
S. Passel, PH.D., Senior Demographer, Hispanic Trends Project, Pew Research Center).
™7 Data provided to Majority Staff by Pew Research Center.
T8 Jeffrey S. Passel and D*Vera Cohn, Unauthorized Immigrant Totals Rise in 7 States, Fall in 14, PEW RESEARCH
CENTER 8 (Nov. 18, 2014), http://www.pewhispanic.org/2014/1 1/18/unauthorized-immigrant-totals-rise-in-7-states-
fall-in-14/,
"% CENTER FOR MIGRATION STUDIES, ESTIMATES OF THE UNAUTHORIZED POPULATION FOR STATES,
http://data.cmsny.org/.
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population worked in farming, forestry, and fishing and 16,450 (26.9 percent) worked as
operators, fabricators, and laborers.”'" On the other hand, In Delaware, of the 14,852
unauthorized population in the workforce, 2,524 (17 percent) worked in managerial or
professional specialty roles and 2,792 (18.8 percent) worked in technical, sales, and
administrative support roles.”’

“The main economic factor influencing migration is the wage gap, or the difference
between what a potential migrant can earn in the U.S. compared to the migrant’s home
country. Differences in average wages for similar workers between developed and
developin% countries constitute the single largest price distortion remaining in global
markets.”’ '

Over the last several decades, migrant survey data suggested that the wage gap based on actual
labor market outcomes in the U.S. and Mexico was approximately $7 to $1, if valued at the
commercial exchange rate.”” Today, this gap has fallen to as low as $5 to $1.”" However, this
wage gap is expected to continue to be above $3 to $1 until 2075.”"° The wage gap between the
U.S. and Central American countries in terms of income is larger than the wage gap between the
U.s. 7and Mexico.”" According to economists, people will relocate if the ratio is above $2 to

$1.7

o Id
oy
12 Bryan Roberts, Edward Alden, John Whitley, Managing lllegal Immigration to the United States: How Effective
is Enforcement?, COUNCIL ON FOREIGN RELATIONS 8 (2013) (citing Michael Clemens, Claudio E. Montenegro, and
Lant Pritchett, The Place Premium.: Wage Differences for Identical Workers across the U.S. Border, CENTER FOR
GLOBAL DEVELOPMENT (2008)).
73 Bryan Roberts, Edward Alden, John Whitley, Managing lilegal Immigration to the United States: How Effective
i‘LEn/brwment?, COUNCHL. ON FOREIGN RELATIONS 8 {2013).

Id.
7 1d a9,
1% 1d at Appendix 2: Wage Gap and Other Trends in Central American Source Countries,
http://www.cft.org/immigration/managing-illegal-immigration-united-states/p30658.
"7 Michae! Clemens, Claudio E. Montenegro, and Lant Pritchett, The Place Premium: Wage Differences for
Identical Workers across the U.S. Border, CENTER FOR GLOBAL DEVELOPMENT (2008).
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Conclusion and Recommendations for Proposed Legislation

It cannot be overstated: our borders are not secure. According to DHS Secretary Jeh Johnson,
we will not even have 100 percent situational awareness, much less operational control of our
borders, by the time this Administration leaves office.”™ Rather than stall important reforms that
will make our country safer, the Chairman encourages the Administration to work with Congress
toward important, incremental improvements at our border.

This report makes the following recommendations for improving border security on America’s
southwest, northern, and maritime borders, as well as at our ports of entry. To truly secure our
borders, we must identify, eliminate, or drastically reduce the incentives for illegal immigration.
We also must add more boots on the ground, tactical infrastructure, and technology across all our
border sectors. This report does not propose major reforms to America’s border security
policies. Instead, it offers a list of realistic, important steps toward continuous improvement that
the Chairman belicves could be achicved in the upcoming months.

+ Require adequate mctrics to mcasure border security across all U.S. borders—land, air, and
sea, with appropriate oversight and transparency.

Over the course of the Committee’s border security hearing serics, the Majority Staff found it
challenging to obtain basic and consistent information from DHS. One way to improve border
security is to properly define the problem. Therefore, DHS should utilize metrics that truly
define the threats across all of our borders. In order to ensure appropriate oversight, GAO should
confirm thc adequacy of these metrics and the data uscd to arrive at these metrics should be
made availablc to the academic and law enforcement community, as well as the general public.
Ultimately, undcrstanding these threats will help inform both elected officials and the public as
to what exactly our border sccurity problems are. Getting this information now will put us on an
important path towards solving our immigration problems in the future.

Earlier this ycar, the Chairman introduced a bill outlining important metrics DHS should utilize
and provide to the public in order to fully define the security across our borders. This biil
cleared the Committee on a bipartisan basis. Howcver, a small group of Democrats are currently
preventing this bill from proceeding, noting that it is not comprehensive immigration reform and
therefore should not advance.

»  Ensure sufficient safeguards are in place in both the U.S. Refugee Resettlement Program and
Visa Waiver Program.

After the horrific attacks in Paris, both citizens and clected official across the country have called
for a review of U.S. security programs. Particular focus had been on the U.S. Refugee
Resettlement Program and the Visa Waiver Program.m In November, the House passed a veto-

"8 Sep The Homeland Security Department's Budget Submission for Fiscal Year 2016: Hearing Before the S.
Comm. on Homeland Security & Governmental Affairs, 114th Cong. (2015).
' The Impact of ISIS on the Homeland and Refugee Resettlement: Hearing Before the S. Comm. on Homeland
Security & Governmental Affairs, 114th Cong, (2015).
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proof bipartisan bill that would require supplemental certifications and background
investigations on certain refugees before they are admitted to the United States. Other Members
are considering legislation to update the security safeguards in the Visa Waiver Program,
particularly since the known attackers in Paris were nationals of countries that are part of the
program.

Earlier this year, the President announced plans to raise the refugee ceiling to 85,000 for FY2016
and to 100,000 for FY2017.7*° During a hearing focused on the topic, Chairman Johnson pointed
out to the Director of U.S. Citizenship and Immigration Services (USCIS) that this plan would
increase the agency’s caseload by 21 percent and 43 percent, respectively.721 USCIS was
questioned whether the management solution to this increase would be to streamline the vetting
process.”* To provide the American public with assurances that the U.S. will not short-circuit
the vetting process, the Chairman introduced the Senate companion to the house-passed
legislation mentioned above. As this bill advances and new information regarding U.S.
vulnerabilities emerges, the Chairman is considering amending the bill to also include Visa
Waiver Program enhaneements.

» [Initiate a concentrated public relations campaign to dissuade all Americans, but in
particular young people, from using and becoming addicted to drugs.

America’s insatiable demand for drugs is one root cause (perhaps the root eause) preventing the
achievement of a secure border. And yet, we have not had a significant, nationwide ad campaign
regarding the harms associated with drug abuse since Ronald Regan’s “Campaign Against Drug
Abuse” in the 1980s.”>* While appropriate safeguards are needed to identify the costs and
expected resuits of such campaigns, it is important that the public understands the risks
associated with drugs use. Further, we must begin to break down the stigma associated with
drug use so people feel free to talk about their struggles and seek recovery options,

This year, the Committee has explored, and will continue to explore, how the eountry’s heroin
epidemic has devastated communities across the nation. In New Hampshire, the Committee
heard a father tell the story of his young daughter’s heroin addiction.”* The father explained
that for too long his family kept their daughter’s addiction quiet, ashamed that this was
happening to them.” In November, the Committee traveled to Arizona to understand both how
heroin is crossing into the country and how its effects impact the Phoenix community. The
Committec also plans to travel to Milwaukee for an upcoming field hearing, as statistics show

720

U.S. Dep’t of State, U.S. Dep’t of Homeland Security, U.S. Dep’t of Health and Human Services, Proposed
Refugee Admissions for Fiscal Year 2016 Report to Congress Submitted on Behalf of the President of the United
§tatcs to the Committees on the Judiciary United States Senate and United States House of Representatives (2013).
Id
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" Campaign Against Drug Abuse, WETA (Sept. 14, 1986),

http://www pbs.org/wgbh/americanexperience/features/primary-resources/reagan-drug-campaign/,

4 Al Hands on Deck: Working Together to End the Trafficking and Abuse of Prescription Opioids, Heroin, and Fentanyl
Hearing Before the S. Comm. on Homeland Security & Governmental Affairs, 114th Cong, (2015) (statement of
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that between 2008 and 2012, heroin overdose deaths in Wisconsin ‘lripled.726 The first step in
problem solving is to admit that you have one. The Committee will continue to work to bring
public awareness to this issue.

- Reform the William Wilbcrforce Trafficking Victims Protection Reauthorization Act of 2008
(TVPRA) to eliminate incentives for illegal immigration.

Children entering the U.S. from Mexico and Canada are screened within 48 hours,”” Upon
determining that a child does not qualify for asylum or is not a victim of human trafficking, DHS
can then offer the minor voluntary removal or expedite their repatriation.728

Conversely, pursuant to the TVPRA, children from noncontiguous countries such as El Salvador,
Guatemala, and Honduras, must be transferred to HHS within 72 hours of apprehension while
waiting for an immigration court hearing; they cannot be immediately transferred back to their
home countries.”” HHS releases under parole authority over 90 Ecrcent of UACs into the
interior of the country to relatives and sponsors living in the U.S. 30

Institutionalizing a single, consistent procedure to process all UACs can reduce the incentive to
embark on the dangerous journey to the United States. DHS resources are better utilized when
legislation is consistent with how we treat those who unlawfully enter the U.S. While some also
advocate for additional immigration judges to resolve the crisis, a clearly defined definition of an
unaccompanicd minor can simplify processing procedures and increase the number of expedited
removals, while continuing to protect victims of human trafficking. Moreover, additional judges
are of little value if minors are not showing up for their court dates.

As unaccompanied minors and family units arriving at the southwest border is again on the rise,
the Chairman is considering legislation that would allow for the expedited removal of all illegal
crossers in order to discourage children and families from taking the dangerous, sometimes
deadly journey, through Central America and Mexico and across the southwest border.

Not only would eliminating an incentive to migrate illegally to the U.S. protect the lives of many
children and families, it would also ensure that the very people who are eager to seek opportunity
remain in and improve their own countries. The Migration Policy Institute estimates that close to
one in five Salvadorans and approximatcly one in 15 Guatemalans and Hondurans already reside
in the U.S.”" On arecent CODEL to Central America, the president of Honduras told the

7% DEA Strategic Intelligence Section, National Heroin Threat Assessment, U.S Dep’t of Justice, Drug Enforcement
Administration, DEA-DCT-DIR-022-15 at 44 (April 2015).
”8 Pub. L. No. 110-457 (2008).
729 l’d
" Dara Lind, Thousands of Children are Fleeing Central America to Texas-Alone, VOX (June 4, 2014),
http://www.vox.com/20 14/6/4/5773268/children-migration-central-america-texas-unaccompanied-alien-children-
border-crisis.
71 Marc R. Rosenblum, Unaccompanied Child Migration to the United States: The Tension between Protection and
Prevention, MIGRATION POLICY INSTITUTE 12-13 (2015), http://www.migrationpolicy.org/research/unaccompanied-
child-migration-united-states-tension-between-protection-and-prevention.
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delegation that witnessing his people leave their country for opportunities in the U.S. was a “slap
in the face.” Meanwhile, the President-elect in Guatemala argued for a renewed sense of
nationalism in his country to motivate his people to remain in and fight for Guatemala.

« Provide Border Patrol agents access to federal lands.

Various federal land agencies have different missions, guidelines, and management plans
regarding CBP access to federal land under their respective jurisdictions, which has historically
slowed or im};eded CBP-—and its predecessor agency——in conducting border security operations
on such land.”*? In Arizona, 80 percent of the border has restricted access due to national forests,
wildlife refuges, military training ranges, and a Native American Rescrvation.””

In 2006, in an attempt to resolve ongoing conflicts between federal land managers and CBP over
access to federal lands, DHS, the U.S. Department of the Interior (DOI) and the U.S. Department
of Agriculture (USDA) entered into a nationwide MOU concerning border security operations on
federal lands.™* However, the MOU has not worked as intended, causing delays and
impediments that threaten the security of our border.

For example, a 2011 GAO report found that *14 of the 26 Border Patrol stations along the
southwestern border reported experiencing delays” in operations due to the time it took land
managers to complete environmental and historic assessments.”” In 2010, GAO cited a case
where Border Patrol needed to improve a road so that a truck could relocate an underground
sensor, but the federal land agency took eight months to perform a historic property
assessment.”>® In another example, Border Patrol was required to wait four months for land
managers to make a decision to approve the relocation of a mobile surveillance system to a
different location.” By the time the land manager completed the environmental assessments,
“illegal traffic had shifted to other areas.”® During this dela_?/, Border Patrol agents lost their
ability to detect illegal crossers within a seven-mile radius.” »

At a Committee mark-up, the Committee considered a bill introduced by Senator McCain that
would provide Border Patrol agents access to federal lands in the Tucson and Yuma sectors.
While the Majority Staff recommends expanding this bill to all border sectors, the Chairman

72 E.g., GOV'T ACCOUNTABILITY QFFICE, GAO-11-38, SOUTHWEST BORDER: MORE TIMELY BORDER PATROL
ACCESS AND TRAINING COULD IMPROVE SECURITY OPERATIONS AND NATURAL RESOURCE PROTECTION ON
FEDERAL LANDS 22 (2010).
33 U.8. CUSTOMS AND BORDER PROTECTION, OFFICE OF INTELLIGENCE, ARIZONA INTELLIGENCE OVERVIEW (2015)
{on file with Majority Staff).
"% Memorandum of Understanding Among U.S. Department of Homeland Security and U.S, Department of the
Interior and U.S. Department of Agriculture Regarding Cooperative National Security and Counterierrorism Efforts
on Federal Lands along the United States’ Border (Mar. 2006).
7* GOV'T ACCOUNTABILITY OFFICE, GAQ-11-573T, SOUTHWEST BORDER: BORDER PATROL OPERATIONS ON
FEDERAL LANDS 10 (2011).
7 GOV'T ACCOUNTABILITY OFFICE, GAO-11-38, SOUTHWEST BORDER: MORE TIMELY BORDER PATROL ACCESS
AND TRAINING COULD IMPROVE SECURITY OPERATIONS AND NATURAL RESOURCE PROTECTION ON FEDERAL LANDS
24 (2010).
7 1d at 23.
i
739 1d

86



163

supports a piccemeal approach to this solution. Importantly, an amendment offered by Senator
Heitkamp called for a GAO study to consider the impacts of this access and implications for
applying this bill across all border sectors. The bill passed the Committee on a bipartisan basis.

+  Require DHS to examine the threats on the northern border.

During the Committee’s hearing on the northern border, a clear pattern emerged—the northern
border is far from secure, and this insecurity poses various threats to America. Experts have
testified that it is “commonly accepted™ that the more significant terrorist threat comes from the
U.S.-Canada border.”" Canadian cities have seen a recent increase in terrorist threats, as
illustrated by the incident in October 2014, in which a Canadian soldier on duty was killed at the
National War Memorial in Ottawa.”"

Additionally, the northern border presents significant opportunities for those looking to smuggle
illicit narcotics into America. A significant portion of the U.S.-Canada border is remote, dense
forest, making it casier for drug traffickers to cross the border undetected.”* Investigations have
shown that drug tratfickers are utilizing these rural areas, as not only does the terrain provide
natural concealment, but law enforcement agencies lack cross-border detection equipment such
as radar in those areas.™

In addition to threats from terrorists and drug traffickers, the U.S.-Canada border is also transited
by human smugglers and traffickers. DHS HSI and Canadian law enforcement recently
intercepted an ogcration that involved the trafficking of young Romanian women through the
northern border, ™

Because the threats at the northern border significantly differ from the threats associated with the
southwest border, Congress should call on the Department to conduct a threat analysis
specifically on the northern border. The Chairman joined Senators Ayotte, Heitkamp, and Peters
in introdueing a bill that required this threat assessment. This biil unanimously passed the
Committee and is set to unanimously clear the Senate in the upcoming weeks.

+ Call on the Chief of the Border Patro! to move agents to areas of high risk.

Over time, different sectors of the border experience different levels of activity. San Diego was
previously one of the most highly trafficked areas of the border, but added resources and fencing

" Improving Security and Facilitating Commerce ai America's Northern border and Ports of Entry: Hearing
Before the S. Subcomm. on Immigration, Refugees and Border Security of the S. Comm. on the Judiciary, 112th
Cong. (2011) (statement of Alan Bersin, Commissioner, U.S. Customs and Border Protection).
¢ Securing the Border: Understanding Threats and Strategies for the Northern Border: Hearing Before the S.
Comm. on Homeland Security & Governmemal Affairs, 114th Cong. (2015) (statement of Richard Hartunian, U.S.
Attorney for the Northern District of New York, U.S. Attorney’s Office, U.S. Department of Justice).
™2 1d, (statement of David Rodriguez, Northwest High Intensity Drug Trafficking Area (HIDTA), Office of National
Drug Control Policy.
™,
™ ra (statement of Richard Hartunian, U.S. Attorney for the Northern District of New York, U.S. Attorney’s
Office, U.S. Department of Justice).
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shifted focus away from that sector (sce Figure 2).745 The Tucson sector then became the most
heavily trafficked area until the recent influx in children from Central America, which made the
Rio Grande Valley the busiest sector,’*

Given the ever-changing levels of traffic in the different sectors, the Chief of Border Patrol
should have the ability to move agents to the areas that are in the most need of more agents. By
allowing this, Border Patrol can ensure that the sectors of the border that require the most
attention are getting the manpower needed in order to ensure the security of the border.

+ Provide and maintain adequate manpower on our border and satisfy hard to fill vacancies at
our POEs.

One of the main problems with securing the border is the lack of manpower,747 The National
Border Patrol Council has testified at three Committee hearings that an additional 5,000 agents
are needed in order to fully secure the northern and southwest borders.™® At another Committee
hearing, witnesses spoke about Operation Strong Safety, in which Texas Governor Rick Perry
deployed the Texas Department of Public Safety to the border.”" According to the Texas DPS
report and witness testimony, the operation was extremely successful,”’

Today, both officer and agent positions remain open on both the northern and southwest border,
as well as across our POEs. Members of the Committee have expressed concerns during
Committee hearings about the need to fill these positions.m In FY2013, Congress appropriated
to the Department additional funding to hire 2,000 officers at our POEs. However, due to
attrition and the time it takes to bring on new officers, CBP has only realized a net gain of 818
officers. CBP should consider creative options to fill these positions, including utilizing
partnerships with the Department of Defense, the National Guard, and state and local
governments.

3 San Diego Fence Provides Lessons in Border Control, NPR (Apr. 6, 2006),
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To begin to address this problem, the Chairman introduced a bill with Senators Flake, McCain,
and Schumer that would require CBP and DOD to identify separating service members with
duties that arc transferable to CBP officer duties and make them aware of job opportunities
within CBP. This bill also requires that the agencies use existing authorities to expeditiously hire
these separating service members to fill open CBP officer positions at U.S. ports of entry. The
Border Jobs for Veterans Act of 2015 passed the Committee and Senate by unanimous consent.
Shortly thereafter, a companion bill cleared the House and Senate and was signed into law.

»  Complete the Congressionally-mandated fencing requirement along the southwest border and
understand our country’s fencing needs and current assets to determine what more is
necessary.

The U.S.-Mexico border is nearly 2,000-miles long. Today, according to DHS, there is
approximately 653 miles of front-line fencing on the southwest border: 353 miles of primary
fence, 36 miles of secondary fencing, and 300 miles of vehicle barrier fence. To reach its
statutory requirement to construct fencing “along not less than 700 miles of the southwest
border,”’* deploying additional fencing is necessary. As the Degyartmem does not appear to be
prioritizing resources to compicte this Congressional mandate, s imperative that Congress
continue lo provide oversight to ensurc additional fencing is deployed.

Moreover, it is important to understand wherc current fencing exists along the southwest border,
what fencing is most effective, and what fencing needs to be repaired. Many of these questions
were asked at a Comunittee hearing but adequate answers could not be provided in an
unclassified settillg.754 More information should be provided to the Committec and the public at
large on our fencing and tactical infrastructure needs. The Committee has called on GAO to
study this important issue and awaits that report to determine next steps.

» Require each border security technology acquisition program to demonstrate it has an
approved baseline for cost, schedule, and performance.

At several hearings, the Committee heard how technology acts as an important force multiplier
towards border security enforcement.”® However, sincc 2005, GAO has identified DHS’s
acquisition management as an activity on their “High Risk List.””® In March 2014, GAO found
that CBP had a schedule for seven programs within the Arizona Technology Plan—and “four of

752

“ Pub, L. No. 104-208, div. C, §102(a)-(c) (1996), as amended by Pub. L. No. 109-13, div, B, §102 (2005); Pub. L.
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Comm. on Homeland Security & Governmental Affairs, 114th Cong. (2015).
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the programs would not meet their originally planned completion dates.”™’ Additionally, the
status of the Integrated Fixed Tower program’s initial operational capability date moved from the
end of FY2013 to the end of FY2015.7°% While full operational capability was scheduled to
occur by September 2015, the date has now been pushed back seven years to March 20227

At a Committee hearing, GAO testified that “CBP has identificd the mission benefits of its
surveillance technologics such as improved situational awarencss and agent safety"’760
However, per GAO recommendations, “CBP needs to develop and implement performance
measures and analyze data it is now collecting to be able to fully assess the contributions of its
technologies to border security.””’

There is a clear need for DHS to acquire and implement technologies in a timely manner, which,
to date, has not occurred. Technology and other force multipliers play an important role in
securing the border, and will reach their maximum cffectiveness if they are both acquired and
installed in accordance with set timelines. Once the technologies are installed, there should be
stated and achievable performance metrics that will determine whether these technologies are
meeting their performance thresholds.

Senator McCain recently introduced a bill requiring that each border sccurity technology
acquisition program demonstrate that it has a cost, schedule, and performance baseline approved
by the relevant DHS authority, and who also certifies that each program meets the thresholds.
This bill was unanimously approved by the Committee.

+ Ensure that successful state and local programs, such as Operation Stonegarden, are used
appropriately and efficiently to maximize manpower at and near U.S. borders.

Operation Stonegarden, a grant program operatcd through FEMA, has proven beneficial to those
who live and work at the border.”® The program provides funding to statc and local
governments to increase operational capacity at the border as well as enhance coordination
among local, state, and federal enforcement agencies. However, in order to ensure that
Operation Stonegarden remains successful, it is important to confirm that funds are used
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Gov't Accountability Office).
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760 Securing the Border: Fencing, Infrastructure, and Technology Force Multipliers: Hearing Before the 5. Comm.
on Homeland Sec. & Governmental Affairs, 114th Cong. (2015) (statement of Rebecca Gambler, Director,
f({lomcland Sec. and Justice, Gov’t Accountability Office).

792 See Securing the Southwest Border: Perspectives from Beyond the Beltway. Hearing Before the S. Comm. on
Homeland Security & Governmental Affairs, 114th Cong. (2015); see also U.S, CUSTOMS AND BORDER
PROTECTION, PERFORMANCE AND ACCOUNTABILITY REPORT, FISCAL YEAR 2013,12 (2014) (“Stonegarden funds
increase operational capabilities for multijurisdictional law enforcement entities, promoting a layered, coordinated
approach to law enforcement.™).
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appropriately for actual border security functions. To that end, the Majority Staff will continue
to conduct oversight on the use of these funds.

« Cut off federal funding for sanctuary cities that release criminal aliens into local
communities, endangering public safety, and provide immunity to law enforcement officers
so that courts cannot prevent them from honoring detainers.

At a Committee hearing, ICE testified that it is not repatriating unaccompanied minors that
unlawfully entered the country last summer because it prioritizes its resources on criminal
aliens.”® However, recently a young woman was shot by a criminal alien who had been
deported five times and had seven felony convictions.” ICE testified that in that particular case,
the criminal alien was released because San Francisco did not honor the ICE detainer.”® In fact,
the criminal alien located to San Francisco because of its lenient enforcement poiicies.766

Sanctuary jurisdictions that do not cooperate with the enforcement of federal immigration laws
or do not honor federal immigration detainers should not receive federal funding. Moreover,
legislation should be passed that provides immunity to jurisdictions that honor federal detainers
and hold eriminal aliens until ICE can pick them up. This is necessary, as recent court decisions
have led many jurisdictions to release criminal aliens due to liability concerns.

In October, the Senate considered a bill offered by the Chairman, along with Senators Vitter,
Toomey, Grassley, Cruz, Cornyn, Sullivan, Perdue, Isakson, Rubio, and Barrasso, that cut off
federal funding of certain grants for jurisdictions that follow sanctuary city policies.
Unfortunately, the Democrats chose to block this important reform.

+ Ensure the continuation of current Border Patrol programs, such as Operation Streamline, that
provide penalties to recent border crossers in order to reduce reeidivism.

Border Patrol has created a Consequence Delivery System guide to demonstrate what
eonsequences are most effective in reducing recidivism for various types of unlawful crossers.
According to the guide, voluntary returns and similar programs are the least effective and
efticient.” On the other hand, programs that emphasize expedited removal have been shown to

3 See The 2014 Humanitarian Crisis at our Border: A Review of the Government's Response to Unaccompanied
Minors One Year Later: Hearing Before the S. Comm. on Homeland Security & Governmental Affairs, 114th Cong.
(2015).
7% Michelle Moons, Breaking: Pier 14 Murder Suspect Had Been Deported 5 Times With 7 Felonies, BREITBART
(July 3, 2015), http://www.breitbart.com/texas/2015/07/03 /breaking-pier- 14-murder-suspect-had-been-deported-5-
times-with-7-felonies/.
7% See The 2014 Humanitarian Crisis at owr Border: A Review of the Government's Response to Unaccompanied
Minors One Year Later: Hearing Before the S, Comm. on Homeland Security & Governmental Affairs, 114th Cong.
(2015).
¢ Jonah Lustig and Emily Shapiro, San Francisco Pier Shooting Suspect Francisco Sanchez Allegedly Used
Federal Agent’s Gun, Sources Say, ABC NEws (July 8, 2015), http://abcnews.go.com/US/san- francisco-pier-
shooting-suspect-francisco-sanchez-meant/story?id=322813587
787 1J.S. CUSTOMS AND BORDER PROTECTION, PERFORMANCE AND ACCOUNTABILITY REPORT, FISCAL YEAR 2013,64
(2014),
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be extremely effective and efficient. According to CBP, recidivism has decreased each year
since the implementation of the Consequence Delivery System in 201176

Operation Streamline expedites the criminal processing of illegal border crosscrs by allowing
groups to have their charges heard at the same time, often resulting in jail time.”® According to
the Consequence Delivery System, Operation Streamline has shown itself to be the most
effective and efficient with those who are apprehended for the first time, those who have been
apprehended two or three times, and those who are a “persistent alien.””" In addition, Operation
Streamline has shown itself to be highly effective and efficient with suspected smugglers,
targeted smugglers, and criminal aliens.””" Despite its successes, the Committee has recently
been notified that the DOJ has indicated that Operation Streamline should no longer apply to first
time border crossers.””

Policies that eliminate or reduce incentives for illegal immigration should be continued, not
limited. Therefore, at a future mark-up, the Committee will consider a bill the Chairman
introduced with Senators Flake, McCain, and Grassley that expresses the Sense of the Senate that
Operation Streamline is a successful program that should eontinue to apply to first time border
Crossers.

+ Emphasize intelligence-based strategies at our borders.

The Committec has heard that smugglers recruit high school and middle school students because
they believe students are less likely to be identified by law enforcement and this age group will
not be prosecuted.”” Smuggling networks also utilize scouts who operate along both sides of the
border with impunity, notifying smugglers of when to cross.””* To get to the sourcc of the
problem, DHS should use intelligence-based strategies to investigate, arrest, and prosccute scouts
and smugglers. DHS should also impose heavier penalties for smugglers who utilize minors to
carry out their criminal activity.

» Authorize the Department’s preclearance agreements,

DHS components and the American intelligence community benefit from preclearance
partnerships. By posting immigration and customs officials in foreign countries, DHS expands

768 1d

7% Lisa Seghetti, CONG. RESEARCH SERV., R 43356, BORDER SECURITY: IMMIGRATION ENFORCEMENT BETWEEN
PORTS OF ENTRY 8 (2014).

77 U.8. CUSTOMS AND BORDER PROTECTION, TUCSON SECTOR: CONSEQUENCE DELIVERY SYSTEM GUIDE, FY2014
g;ll()IS)(on file with Majority Staff),

",

" Letter from Leon N, Wilmot, Sheriff, Yuma County to the Honorable Jeff Flake (Aug. 19, 2014),
http://www flake.senate.gov/public/_cache/files/9d4515 te-521b-42¢1-9d8-407e5d24388 f/flake-jeff-re-operation-
streamline-08192014.pdf. This letter was subsequently confirmed by Customs and Border Protection,
73 See Securing the Southwest Border: Perspectives from Beyond the Beltway: Hearing Before the S. Comm. on
Homeland Security & Governmental Affairs, 114th Cong. (2015).
7 On a CODEL in South Texas, Chairman Johnson, Ranking Member Carper, and Senator Sasse observed a
presumed scout perched along the Mexican side of the Rio Grande.
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America’s virtual borders to the point of departure. Preclearance operations help U.S. law
enforcement authorities better understand threats emanating from participating countries and
identify terrorists and criminals before they arrive at a U.S. port of entry.””

In addition, preclearance operations increase efficiencies because foreign travelers are screened
and cleared abroad, reducing immigration lines and transit times at major international airports in
the United States.””® In 2013, 69.6 million foreign travclers visited the United State, representing
a 2.6 million increase from FY2012, a growth pattern of about four percent expected to continue
through 2018.7"7

By reducing the number of foreign travelers that need to be processed at U.S. ports of entry,
DHS components can allocate resources to target high-risk travelers. However, Congress should
ensure that the 10 new international airports DHS is considering expanding preclearance
agreements to meet the same rigorous standards as U.S. airports prior to approving them for such
operations. The Committee recently took up and passed a bill that would address this issue.

" The Abu Dhabi Pre-Clearance Facility: Implications for U.S. Businesses and National Security, Hearing Before
the House SubComm. on Terrorism, Nonproliferation, and Trade of the Comm. on Foreign Affuirs, 113th Cong
(2013) (statement of Kevin McAleenan, Acting Deputy Commissioner, U.S. Customs and Border Protection).

7 DHS Announces Intent to Expand Preclearance to 10 New Airports, U.S. DEP’T OF HOMELAND SECURITY (May
29, 2013), http://www.dhs.gov/news/2015/05/29/dhs-announces-intent-expand-preclearance- 1 0-new-airports.

7 Mark Johanson, US Received Record Number of Visitors in 2012 Thanks to These 15 Countries, INT'L BUSINESS
TIMES (June 11, 2013), http://www.ibtimes.com/us-received-record-number-visitors-2012-thanks-these- 1 5-
countries-1300347.
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Appendix A: Key Findings of Fact from Border Security Hearings and Roundtables

2/04/2015 — Deferred Action on Immigration: Implications and Unanswered Questions

.

Individuals granted deferred action under the President’s executive actions will receive a
Social Security namber, which is a permanent identifier that enables individuals to receive
Social Security and Medicare benefits.

Questions remain regarding what financial benefits will flow to non U.S. citizens; how DHS
plans to combat against fraudulent documents; and the adequacy of background checks.

If past is prologue, the President’s unilateral actions create the potential for renewed surges at
our borders, similar to the surge of minors last summer in response to DACA.

3/10/2015 — Visa Waiver Program: Implications for U.S. National Security

.

The Visa Waiver Program was designed to ease travel and promote commeree and today is
utilized by 40 percent of travelers to America, or 19 million visitors annually.

However, with the rising concern of Western foreign fighters, the U.S. and European Union
Members must work together to prevent terrorist travel and address vulnerabilities: the
Government Accountability Office (GAQ) has found loopholes that have allowed travelers to
arrive in the U.S. without proper approval and identified ICE’s inability to locate individuals
who overstay their 90 day visa free period.

3/17/2015 — Securing the Southwest Border: Perspectives from Beyond the Beltway

Four out of five witnesses testified: the southwest border is not sccure.

Chris Cabrera, a Border Patrol agent in the Rio Grande Valley scctor testificd that we are
only interdicting 30 to 40 percent of illegal crossers, contrary to testimony from U.S. Border
Patrol leaders, claiming interdiction rates of over 70 percent.

Cabrera also testified that Border Patrol agents have “a lot of problems” accessing Federal
lands and Native American Reservations, which drug smugglers and coyotes use to their
advantage. According to Cabrera, smugglers “know exactly what we can and cannot do,
where we can and cannot go, and they exploit it.”

Cochise County, Arizona Sheriff Mark Dannels confirmed that due 1o limited resources,
some local jurisdictions along the border will not prosecute smugglers possessing less than
500 pounds of marijuana.

Sheriff Dannels also testified that drug traffickers often usc teenagers to smuggle drugs, as it
is unlikely that minors will be prosecuted.

Many witnesscs raised the issue of collaboration: the federal, state, and local levels of
government need to work together.

3/17/12015 — Central American Ministers of Northern Triangle (Member Roundtable)

In 2013, remittances from the U.S. accounted for 16.4 percent of the Gross Domestic Product
(GDP) in El Salvador, 10 percent in Guatemala, and 16.9 percent in Honduras.

Central American Ministers are strongly supportive of receiving $1 billion in aid from the
U.S. and believe now is the time to invest in Central America.
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3/24/2015 —U.S. Ambassadors to Central America (Member Roundtable)

Plan Colombia (a partnership between the U.S. and Colombia) worked because of strong
leadership and the political will to solve the problem of crime and terrorism. Corruption is
still present (if not rampant) in Central American countries. According to thc Ambassador
from Guatemala, “corruption is killing Guatemala; there is no confidence in government.”
According to the Ambassadors, the wage differential between the U.S. and Central American
countries is as high as $8 to $1.

3/24/2015 — Securing the Border: Understanding the Presence of Transnational Crime

According to former drug czar General Barry McCaffrey, the U.S. is only interdicting 5 to 10
percent of illegal drugs crossing our southwest border.

McCaffrey also testified that in 1,000 communities, 200 major metropolitan areas, “the
principle threat to the American people and organized crime comes out of Mexican cartels.”
Benny Martinez, Chief Deputy Sheriff of Brooks County, Texas asserted “until the United
States is serious about securing the border, the transnational criminal organizations will
continue to operate on the border and within small communities throughout the major cities
of the Nation.”

Severa] witnesses confirmed there is a difference in equivalence between problems in Mexico
and problems in Canada, and importantly, “there is first-rate intelligence cooperation between
Canadian and U.S. authorities.”

Witnesses also confirmed that it is extremely difficult to prosecute scouts that are
apprehended and “a very good percentage of them walk.”

3/25/2015 — Securing the Border: Understanding and Addressing the Root Causes of Central

American Migration fo the United States
More than 50,000 unaccompanied minors and a similar number of families from Central
America were apprehended in FY2014, three times more than in FY2009.
While numbers are down this year—they are still significantly higher than pre-2012 levels.
Before the Administration’s DACA announcement, fewer than 5,000 Central Ameriean
minors arrived at the border annually (3,304 in 2009; 4,444 in 2010; 3,933 in 2011).
According to the Congressional Research Service, 62 percent of unaccompanied minors
failed to show up for their court date from July 2014 through February 2015.
A former Assistant for Latin America and the Caribbean at USAID quoted a journalist who
interviewed dozens of people in Guatemala in the summer of 2014, “Coyotes may appear to
be uniformed and unsophisticated smugglers, but they pay close attention to U.S.
immigration laws. One smuggler asserted, quote, ‘Obama has helped us with the children
because they are able to stay in the United States. That is the reason so many children are
coming.””
Another witness testified that human smuggling is a $6 billion business.
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3/26/2015 — Securing the Border: Defining the Current Population Living in the Shadows and
Addressing Future Flows

«  Many witnesses agreed: the wage gap is a primary incentive for illegal immigration.

+ According to the Pew Research Center, in 2012 the illegal population stood at 11.2 million.

« Ofthe 11.2 million, 8.1 million people are working or looking for work.

«  Witnesses testified that a good guest worker program is flexible, market driven, allows for
circularity and portability, and ensures more interior enforcement.

4/22/2015 — Securing the Border: Understanding Threats and Strategies for the Northern
Border

»  Experts testified that the northern border threats are different from those of the southwest
border, as there are less illegal crossings and better information sharing with Canada.

« The U.S.-Canada border is a “vast, over-5,000-mile border, with incredibly diverse terrain”
and “areas that are tremendously porous.” The government appears to be addressing this
vulnerability through “working closely with the Canadians.”

+ We should continue working with Canada to improve information sharing, particularly as it
relates to information on the U.S. and Canadian watchlist and no-fly lists, which today are
separate and not shared.

4/28/2015

Securing the Border: Biometric Entry and Exit ar our Ports of Entry (Public
Roundtable)

«  While DHS has implemented biometric entry, biometric exit is still being developed and no
timeline for completion has been provided.

+ Tt will be expensive and more difficult to fully implement biometric exit along our air, sea,
and land ports of entry, but biometrics will offset the costs with the added benefit and
security of catching things such as name misspellings and forged documents that biographic
information will not.

4/29/2015 — The Homeland Security Department’s Budget Submission for Fiscal Year 2016 778

» Secretary Johnson recognizes that those migrating from Central America are “very market-
sensitive™ and that “you have to show the population in Central America that you are sending
people back.”

+  Secretary Johnson attributed the decline in the migration of unaccompanied minors this year
to the reduction in the repatriation times for the adults, increased returning flights, and
expanded family unit detention space, expressing the Department’s interest in expanding
detention centers, saying that “detention is appropriate in many circumstances.”

+  Secretary Johnson admitted that the U.S. will not achieve “100 percent situational awareness”
of our borders before the end of this Administration.

7% While border security was significantly discussed during this hearing, the Committee does not count this towards
the number of border hearings held, as this is an annual hearing to discuss various Homeland Security issues.
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5/13/2015 — Securing the Border: Fencing, Infrasiructure, and Technology Force Multipliers

+ In 2006 Congress mandated DHS construct at least 700 miles of reinforced fencing across the
2,000 mile U.S.-Mexico border but DHS has only constructed 653 miles; half of which is
primary fencing and half of which is vehicle barrier fencing.

+  DHS considers the location and type of fencing across the border “law enforcement
sensitive,” making it difficult for Congress and the public at large to fully understand our
country’s fencing resources and future needs.

+  Previous legislation has provided DHS with waiver authorities from environmental and other
laws but does not waive the constitution or people’s claims during condemnation cases.

7/07/2015 — The 2014 Humanitarian Crisis at our Border: A Review of the Government's
Response to Unaccompanied Minors One Year Later

+  Since 2009, DHS has apprehended approximately 122,700 unaccompanied children from El
Salvador, Guatemala, and Honduras, but we have only repatriated approximately 7,700, or 6
percent.””®

» ICE claims it is prioritizing the deportation of criminal aliens over unaccompanied minors,
but current events indicate many criminal aliens are being released by sanctuary cities and
avoiding ICE deportation.

+ ICE could not dispute that it sends a strong signal to those living in Central America when
those illegally entering the U.S. are able to remain.

+  The number of unaccompanied minors unlawfully entering the U.S. this fiscal year is down
because “Mexico is doing a far better job of policing its southern border, increasing their
apprehensions by 79 percent.”

+ HHS says its responsibility to track and retain custody of unaccompanied minors ends when
the child is released to the sponsor. This lack of follow-up and secondary screening has led
to dangerous situations for children.

/1572015

Securing the Border: Understanding Threats and Strategies for the Maritime

Border

» The maritime border constitutes the U.S.’s longest border, and yet we have very little domain
awareness of this environment.

«  Multiple federal agencies, including various components within DHS, work in partnerships to
secure the maritime border.

«  According to the U.S. Coast Guard, it only interdicts 11 to 18 percent of the estimated drug
flow entering the U.S. from our maritime borders.

«  U.S. policies create direct incentives and disincentives for illegal immigration. For example,
when the U.S. temporarily suspended expedited removal for Haitians, the illegal entry of
Haitians spiked until expedited removal was re-employed.

77 At the time of the hearing, 109,000 unaccompanied minors from Central America had been apprehended and ICE

figures indicated we had only repatriated just over 6,000, or 5.7 percent. The figure above has been updated to
reflect FY2015 data.
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9/14/2015 —All Hands on Deck: Working Together 1o End the Trafficking and Abuse of Prescription

Opioids, Heroin, and Fentanyl
Heroin is not produced in America but instead is manufactured outside the country and
smuggled across the U.S. border via Mexican Cartels, particularly the Sinaloa Cartel.
According to the DEA, “The growing relationship between Mexican-based drug cartels and
domestic street gangs, coupled with ... an unlimited supply of illegal guns, has really created
the perfect storm for law enforcement.”
To deter drug trafficking, CBP “interdict{s] heroin in all modes, air, land, and sea, and in both
the travel and cargo environments.”
Several witnesses tatked about the need for increased information sharing, with the DEA
suggesting that “bad guys really count on law enforcement not talking to each other and not
connecting the dots.”
Ultimately, we must target criminal organizations, not addicts.

10/21/2015 — Ongoing Migration from Central America: An Examination of FY2015

Apprehensions
Although the apprchensions of UACs were down 50 percent in FY2013, this is no cause for
celebration. We still apprehended 30,000 UACs and 40,000 family groups this fiscal year.
A representative of the U.S. Conference of Catholic Bishops recognized that when children
leave Central America, the countries are “losing their best and their brightest, and it’s tragic.”
According to GAO, “Social media outlets enable migrants who arrive in the Unites States to
share messages and pictures with familics in their home countries. This can serve asa
powerful and influential endorsement of the decision to migrate.”
Another witnesses testified that we are “very far” from having low enough levels of

corruption and a strong enough rule of law to provide for opportunities lacking in Central
America.

11/23/2015 — America’s Heroin Epidemic at the Border: Local, State, and Federal Law

Enforcement Efforts to Combat {llicit Narcotic Trafficking
According to the Arizona HIDTA, “Arizona is a primary entry point, trafficking corridor and
distribution hub for drugs transported from Mexico to the United States by the Sinaloa
Cartel.”
Mexican DTOs are highly sophisticated—an Arizona sheriff testified that “Aside from the
normal use of human backpackers (mules), clandestine tunnels, and vehicles, the trafficking
organizations have resorted to the use of ultra light aircraft which cannot be detected by
normal radar, cloned vehicles appearing to be law enforcement or other legitimate companies,
and most recently the use of catapults which hurl bundles of marijuana into the U.S. to
awaiting co-conspirators.”
One key indicator of the increased supply of drugs into this country is the significant price
drop in heroin, nationwide. In 1981, the average price per gram of pure heroin was $3,260
(in 2012 U.S. dollars) by 2012 the price per gram decreased to $465 (in 2012 U.S. dollars).
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Appendix B: Key Findings of Central Ameriea Trip
Guatemala

International Bridge between Guatemala and Mexico Borders:

e While the bridge had a check point at the Mexico side, contraband crossed the river on both
sides of the bridge with impunity.

o The thriving contraband trade across the river indicates that the Mexico-Guatemala border is
totally open and uncontrolled.

o The border checkpoint is only used if doing so is to the person’s advantage.

e According to Mexican immigration officials, approximately 2,000 individuals use the formal
crossing point, while thousands use informal alternatives,

Guatemalan Migrant Repatriation Center

e  Members of Congress watched 136 Guatemalan adults (31 of which were women) offload an
ICE flight from the U.S. to a “Welcome Center” in Guatemala.

e The Welcome Center was clean, professional, and well managed, and the Guatemalans were
given clothing, food, and transportation.

¢ Non-Governmental Organizations (NGOs) representatives waited outside the center to
provide assistance and information to the deportees and their families.

e During the re-orientation speech the Guatemalans were told “it doesn’t matter how poor or
rich, small or big, your country is, this is still your motherland. Remember that you have to
love your country, Please consider that before attempting to leave for the United States.”
Upon this statement, the Guatemalans erupted in applause.

El Rufugio de la Ninez, Guatemala City

¢ This home without an address protected little girls—the youngest age 11— who had been
victims of trafficking and werc prepared to testify against their trafficker.

o This particular shelter was designed to house 20-25 girls, but 40 girls were currently living
there. The average age of the girls was 14. Cribs were also located in this shelter.

o What the Members of Congress saw were a bunch of little girls, playing board games,
hugging everyone as they entered the shelter, and joyfully singing.

e The girls can only stay at the shelter until they are 18 ycars old. The programs offered there
attempt to prepare them for an independent life if they cannot be returned to their hometown
to live with their families.

Meeting with Catholic Relief Services (CRS) in Guatemala

e (uatemala should leverage the Catholic Church to help its citizens. The ¢hurch is a way out
for those who are part of the gangs.

* Civil society and NGOs should get U.S. funding. There is a concern when you give funding
to government officials that it will not be used effectively.

e While broad concepts of funding transportation, economic opportunity, and education have
been outlined, there needs to be more granular detail of which programs and organizations
will actually receive U.S, funding.
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Meeting with Guatemala President-FElect Jimmy Morales

.

Morales won his election on Oct, 25, by 70 percent of the vote on an anticorruption platform,
President-Elect Morales has a keen intellect and understands what he needs to do. He
recognizes that impunity is a national problem and must be dealt with quickly.

Morales plans to re-instill civic love for country and a nationalistic pride. He believes
Guatemalans must love Guatemala in order to fix it and plans to create opportunities that
ensure that his people want to stay in Guatemala.

Morales also talked about reforming the public ministry, tax administration, general
controller, and prisons. He said they had the will, just needed the patience.

Final Guatemala Takeaways:

People pay smugglers, up front, $10,000-815,000 for three tries to get into America. Most
children are able to remain once they reach the U.S.—the U.S. repatriates about 700
Guatemalan UACs a year. Due to U.S. law, UACs spend 4-5 years in the U.S. going through
the courts system, at a cost of approximately $100 million a year per child.

There is an 80 percent chance that a girl will be assaulted during her journey to the U.S.
We must stop incentivizing Guatemalan children from leaving their home country. It is not
compassionate to incentive a country to de-populate itself.

Those migrating to the U.S. to seek opportunities are the ones who want a stable, secure
system.

In Guatemala there are the extortionists that prey on the middle and lower class and drug
cartels that generally want to be left alone. In fact, in some cases drug lords have provided
security in certain regions. One of the first things that must be done is to solve the layers of
violence and corruption in Guatemala,

Guatemala also sufters from its lack of capability to collect money in order to fund its
budget. Businesses may not be paying their fair share, although they argue this is because
they are concerned about where their money goes when they give it to the government.

Honduras

Honduran National Police, Special Interagency Response Force (TIGRES)

Both the U.S. and Colombians are providing advisors to train the Honduran National Police
The Honduran National Police is very small, with only 10,000 police ofticers for a
population of close to 9 million. As a comparison, New York City has a similar sized
population with 35,000 police officers.

90 percent of the Honduran National Police’s budget goes towards salaries, often forcing
officers to pay for their own uniforms and bullets. Low salaries and extra expenses could
incentive the police to work with the drug cartels.

Women were well-represented in the TIGRES training and historically have always been a
part of the Honduran National Police.

The Honduran government’s policy to shoot down known “narco planes™ has actually
hampered its progress in deterring tralfickers.
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Model Police Precinct, Tegucigalpa

At this model police precinct, the U.S. has helped the Hondurans create an economic,
educational, community safe zone where Hondurans felt confident they could trust the police.
This is a valid strategy that has been successfully implemented in this particular community.
Again, Colombians are working with the U.S. to assist the Hondurans.

Mode! police precincts are vital, as security is the first condition for a successful society.
‘When Members asked Honduran children about their dreams, they all talked about future
professions in Honduras. No one said they dreamed of migrating to the U.S.

One 12-year-old stated: “the youth of Honduras decide what this country is going to be.”
These children knew what they wanted but a conversation later with the Honduran adults in
the community made it clear that we need a clear path forward on better education. Funding
to Central America should be spent on teachers and schools.

Honduran mothers and teachers argued that their society is losing its family values and
respect for one another because men and children are migrating to the United States. The
pillars of a healthy society are disintegrating.

U.S. Customs and Border Protection Road Checkpoint

CBP and ICE have vetted units in Honduras in which one agent trains 30-50 Hondurans on
conducting border checkpoints.

Impressive technology is being using in Honduras, such as technology that slows down
traffic in order to scan vehicles to locate illicit drugs and occupants.

While the checkpoint was impressive, there is a concern that this will just redirect the flow of
illegal contraband and people to somewhere else.

At this checkpoint Members were told that Hondurans caught close to 50 Cubans a day,
Close to 90 percent of the “Special Interest Aliens™ caught in Honduras are Cuban nationals.
Honduras has a catch and release policy.

During the observation, Members witnessed the Hondurans pull two females from a bus,
suspected of trying to unlawfully migrate 1o the U.S. Both were sent to Child Protective
Services in Honduras.

Don Bosco Vocational School, Tegucigalpa

This vocational program provided Hondurans with skills and training to help them obtain
internships and jobs.

For programs like this to really work, you need a growing, successful economy. In order for
economies to grow, you need security.

One business owner mentioned that he gets 1,400 applications per vacancy. This
demonstrates that Honduras’s economy is not growing at a significant rate to keep up with
the increasing number of young adults who are joining the workforce each year.

Private Sector Roundtable

In order for businesses to be successful, they need the government to provide security and
infrastructure. For example, agriculture requires roads and tourism requires that people who
travel to the country feel safe.
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Honduras also may have access to geothermal electricity. If the country can find ways to tap
into that and have cheap power, there is the potential for manufacturing.

The business class in Honduras is prepared to pay their fair share, but they want transparency
in where their tax dollars go.

Of a country of close to 9 million, only 100,000 arc registered with the country’s tax
administration.

Meeting with Honduran President Juan Orlando Hernandez

President Hernandez said it was a “slap in the face™ to him personally that so many people
would want to flee his country.

President Hernandez expressed that he did not want to see children leave Honduras and that
the U.S. needs to be clearer when developing its laws. Unclear laws create mixed messages,
which coyotes misrepresent and use to encourage children and families to migrate.

The President also talked about how the country was improving under his leadership, with
the economy growing at 2.8 percent and the murder rate decreasing.

Briefing and Tour at Soto Cano Base

Honduras is falling victim to the trafficking of serious weapons, such as RPGs.

Hand guns appear to be moving from the U.S. to Central America. Meanwhile Honduras is
sending marijuana southbound (not northbound).

The Honduran military does not have control of an eastern state slightly larger than
Connecticut. Drug trafficking organizations take advantage of this situation and fill the
power vacuum created by the lack of government presence.

Final Honduras Takeaways

There are not major differences from the Northern Triangle (Honduras, Guatemala, and El
Salvador) and Costa Rica and Belize. The real difference between the countries is marketing.
American workers, the state department, and ail the agencies represented in Honduras are
doing extraordinary work that they care about.

Unfortunately. often the goal in Honduras is to divert the flow of illicit drugs away from the
country. While this will help Honduras, it ultimately will harm the country where the flow is
redirected to.
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Appendix C: Acronyms

ADIS
AEER
AMOC
AMSP
AoR
ARSS
ATD
BC Bud
BEST
BTB
CARSI
CBO
CBP
CBSA
CODEL
CTCEU
DACA
DEA
DHS
DNDO
DOI
DOJ
DPS
DTO
EOIR
EPIC
ESTA
eTA
FAST
FEMA
FY
GAO
GDP
HAMC
HHS
HIDTA
HSI
IBET
ICE
ICMLEO
IDENT
IFT
[IRIRA

Arrival and Departure Information System

Air Entry/Exit Re-Engineering

Air and Marine Operations Center

Area Maritime Security Plan

area of responsibility

Advanced Radar Surveillance System

DHS Alternative to Detention program
Canadian British Columbia Bud, a type of marijuana
Border Enforcement Security Taskforee
Beyond the Border Initiative

Central America Regional Security Initiative
Congressional Budget Office

Customs and Border Protection

Canada Border Service Agency

Congressional Delegation

U.S. ICE Counterterrorism and Criminal Exploitation Unit
Deferred Action on Childhood Arrivals

Drug Enforcement Administration

Departmient of Homeland Security

DHS Domestic Nuclear Detection Office
Department of the Interior

Department of Justice

Department of Public Safety

drug trafficking organization

Executive Oftice for Immigration Review

El Paso Intelligence Center

Glectronic System for Travel Authorization
Electronic Travel Authorization

Free and Secure Trade

DHS Federal Emergency Management Agency
Fiscal Year

U.S. Government Accounting Office

Gross Domestic Product

Hells Angel Motorcycle Club

Department of [Health and Human Services
High Intensity Drug Trafficking Area

ICE Homeland Security Investigation team
Integrated Border Enforcement Team

U.S. Immigration and Customs Enforcement
Integrated Cross-border Maritime Law Enforcement Operation
Automated Biometric Identification System
Integrated Fixed Tower

[legal Immigration Reform and Responsibility Act of 1996
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IS Imaging Sensor

ISIL Islamic State in the Levant

JIATF Joint Interagency Task Force

LEDET U.S. Coast Guard Law Enforcement Detachment Team

LPR lawful permanent resident

MCC Millennium Challenge Corporation

MDMA 3 4-methylenedioxy-methamphetamine, commonly known as ecstasy

MOU Memorandum Of Understanding

MS-13 Mara Salvatrucha

MSC Mobile Surveillance Capability

MVSS Mobile Video Surveillance System

NGO Non-Governmental Organization

NTA Notice to Appear

NTC CBP National Targeting Center

0AM CBP Office of Air and Marine

ORR HHS Office of Refugee Resettlement

O™ other-than-Mexicans

PED Processing, Exploitation, and Dissemination

PNR Passenger Name Record

POE port of entry

PRM State Bureau of Population, Refugees, and Migration

RCMP Royal Canadian Mounted Police

RFP request for proposal

RGV Rio Grande Valley

RPG Rocket-Propelled Grenade

RVSS Remote Video Surveillance System

SAFE Port Act Security and Accountability for Every Port Act

SBlnet Secure Border Initiative-network

SENTRI Secured Electronic Network for Traveler’s Rapid Inspection

S&T DIIS Science and Technology Directorate

TARS tethered aerostat radar system

TCO Transnational Criminal Organization

TECS Treasury Enforcement Communication System

TVPRA William Wilberforce Trafficking Victims Protection Reauthorization Act
of 2008

UAC Unaccompanied Alien Children

UAS unmanned aircraft systems

UGS Unattended Ground Sensor

USAID U.S. Agency for International Development

USCIS U.S. Citizenship and Immigration Services

UsSD U.S. Dollars

USDA Department of Agriculture

VADER Vehicle and Dismount Exploitation Radar

VWP Visa Waiver Program
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HSGAC
SOUTHERN BORDER WALL

Soaring Cost Estimates and Lack of Planning Raise Fundamental
Questions about Administration’s Key Domestic Priority

On January 25, 2017, President Donald Trump issued an executive order on border security and
immigration enforcement. The President ordered the executive branch “to secure the southern
border of the United States through the immediate construction of a physical waill on the southemn
border, monitored and supported by adequate personnel so as to prevent illegal immigration, drug
and human frafficking, and acts of terrorism.”!

The Democratic staff of the Senate Committee on Homeland Security and Governmental Affairs is
conducting ongoing oversight of the U.S. Department of Homeland Security (DHS) and its plans to
construct a berder wall. Democratic members and staff have repeatedly questioned the Trump
Administration regarding the plans and costs of the border wall in nomination and oversight hearings,
oagency briefings, and investigative request letters. At the request of Ranking Member Claire
McCaskill, this staff report summarizes information provided to the Committee to date.

KEY FINDINGS INCLUDE:

* There is no reliable estimate of the cost of construction of the full border wall, but extrapolated estimates
place the construction cost of the wall and associated technology and infrastructure at nearly $70
billion. That amounts to a total cost to every American man, woman, and child of over $200. A cost-
benefit analysis of the project is not compiete.

* The projected cost of construction for every mile is rapidly increasing to as much as $36.6 million per
mile. This does not include the costs of acquiring the land on which the wall will be built. It also does
not inciude the maintenance costs of border barrier, which may total nearly $150 million per year.

+ The Department cannot provide a cost estimate of the anticipated land acquisition to the Committee.
in the past, the U.S. government spent at least $78 million to acquire land where fencing is currently in
place.

* When the U.S. government has been forced to go to court, the costs of land acquisition can be much
higher; in past land condemnation cases involving border fencing, the government spent more than $11
miliion on acquiring 271 acres of land from private landowners, an average price of $42,600 per acre.
In one case in Cameron County, Texas, a landowner was iniially offered $233,000 for 3.1 acres. After a
three-year iegal battle, the government eventually paid at least $4.7 million, a nearly 2,000 percent
increase over the initial offer.

+ Lliligation to acquire the land to build the wall may last a decade or longer. Of the more than 300
condemnation cases related to past border fencing efforts filed before a district judge in Texas, the vast
majority ot which were filed in 2008, over 90 condemnation cases remain unresolved and fence has not
been built in those locations.

» Concrete prototypes of the wall will be paid for by siashing the budget for mobite video surveiliance.

' Exec. Order 13767. 82 Fed, Reg 8793 {Jan. 25, 2017}.
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NO RELIABLE COST ESTIMATE

No reliable estimate af the cost of construction for the full border wall currently exists. In January
2017, U.S. Customs and Border Patrot {CBP} informed Democratic staff that “it is premature to provide
cost estimates without official US Border Patrof fence requirements to include precise fence
locations.”?

DHS Secretary John Kelly recently testified before the Committee, stating:

“There's no way 1 can give the committee an estimate of how much this will cost. | mean; 1 don't know

what it will be made of, | don't know how high it will be, ! don't know if it's going to have solar panels on
each side and what the one side’s going to fook like and how it's going to be painted ---have ne idea,

So |l can't give you any type of an estimate.”? :

Securlty &

#E-mait from Office of Legistative Affairs, U.S. Department of Homeland Securily, fo Democratic Staff {Jan, 25, 2017
 Senate Committes on Homeland Security and Govemmentai Affairs, Testimony of General Jonn F. Kelly, USMC [Ret.), Heariag on Border Security and Public
Safely (Apr. 5, 2017},
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According to the Government Accountability Office, primary pedestrian fencing in the past has cost
$6.5 million per mile; however, DHS notes there ore “other factors” thot may increase costs not
included in that colcuiotion. Agency officials explained:

“The fdetors include but are nof limited fo real estate ac quisifion cost, risks associdted with new
conshruction in areas where there is currenﬂy no fence-and the increased cost and risk of buﬂding fence
on'the south side of the Levee system inthe tiood plain. Other assumptions that willhavetobe
considered are future market fluctuations (e:g. increased fuel costs, labor, raw materials; etc.). itis also
importantfo note that estimates can'fluctuate as USBP requ are reviewed and finalized. A

PROJECTED PER-MILE COSTS RAPIDLY INCREASING

CBP officials hove provided select summory budget numbers to Committee staff that provide some
information on projected wall construction costs. In the short term, DHS intends to reprogram $20
milfion to consfruct multiple wall prototypes, devise wall design standards, and conduct redl estate
and environmental planning. This will also fund design for a levee wall and a new border barrier
system in the Rio Grande Valley, and complete an enforcement zone in San Diego.$

CBP diso briefed that the Administration's Fiscal Year {FY} 2017 supplemental budget request for $999
million would continue reatl estate and environmental planning ond design for high priority areas. if
funded, DHS will diso construct 34 new miles of levee wall and border barrier system in the Rio Grande
Vailey, replace 14 miles of existing fencing in the San Diego sector, and build 14 miles of new border
barriers in the San Diego sector.é CBP also briefed that the DHS budget biueprint for FY 2018 will
request approximately $2.6 billion to

construct approximately 71 miles of new AVERAGE COST PER MILE OF

border barrier and associated technology ‘ BORDER BARRIER

and infrastructure in the Rio Grande

w1y MilfIONS
Valiey, Tucson, and/or Bl Paso sectors.?

$40
The per-mile cost of construction is 535
increasing in each fiscal year. The per- 530
mile cost of the construction extrapolated 55
from the FY 2017 supplementol request 20

totals $16.1 million per mile and FY 2018
totals over $36.6 million per mile, DHS

officials have been unable to provide : e
expected land acquisition costs for the

addifionat construction Lo .
RISTGRICAL FY 2017 FY 2018

*+E-mail from Office of Legisiative Affaiis, LS. Depariment of Homeland Securily, 1o Democrafic Staff {Jon. 25, 2017},

*U.S. Customs and Border Protection, Briefing with Senate Commijtee on Homeland Security and Govermmental Afialrs Committae Staff {Mar. 27, 2017).
Sid.

7ig.

sid

HSGAC
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CONSTRUCTION COST MAY TOTAL $70 BILLION

The per-mile cost derived from information provided by DHS would result in a total cost of the
construction of the border wall of nearly $70 billion. CBP officials stated that only 127 miles of the
border are considered unsuitable for construction. This includes 33 miles of bluffs in Big Bend Sector,
59 miles of lakes in Texas, and 35 miles in the Pacific Ocean and Gulf of Mexico.? At $36.6 million per
mite, a 1,827 mile border wall could cost more than $66.9 billion, That amounts to a total cost fo
every American man, woman, and child of over $200 for border wall construction.

in addition fo the calculation derived from FY 2018 budget numbers, Democratic staff has also
calculated thot walt construction could cost at least over $64 billion and possibly over double that
amount from information included in the contracting documents for the watll prototype. The cost
presented in the two Requests for Proposal ranges from $200,000 to $500.000 for a single wall
profotype 30 feet long.’® The lower cost range to construct a barrier would fofal af least $64 bilion if
the protolype cost was applied to the full length of the barder.

COST-BENEFIT ANALYSIS IS NOT COMPLETE

Although the Department has begun the acquisition process for

= wall prototypes, the Department has not completed a cost-benefit
analysis for the project. A cost-benefit analysis is a quantitative
method of assessing if a government project or policy is desired
“when it is important to take along view of future effects and
broad view of possible side-effects."! In her nomination hearing,
Elcine Duke, the nominee to become Deputy Secretary of the
DHS, testified that a cost-benefit analysis “is in progress.”'? CPB has
. informed the Democratic staff that the "U.S. Border Patrol is in the
planning and development stage for a larger cost-benefit
analysis."3

Effectiveness of existing fencing will be an important component in
the cost-benefit onalysis conducted by the Department. The
Government Accountability Office (GAQO} has determined that
CBP has not developed metrics that can be used fo systematically
measure the effectfiveness of fencing in preventing the illegal entry
of people, drugs, and other contraband into the United States.*

PHOTOQ: DHS Deputy Secrefary Elaine Duke at Senate Homeland Security and tal Affairs C iftee hearing

7.

* FeciBizOpps.Gov, Design-Build Structure, (March 17, 2017} {ontine ot

hitps:/jwww.foo,gov/index2s=opportunity & mode=torma tab=core8id=t4 1085538/383e cded?cacicye2i défl & oview=0}: FeddizOpps.Gav, Other Barder Wall

REP, {March 17, 2017) {https://www foo gov/index2s=opporfunity&mode=formiid=cOccelt?ef8d297b22dc25  eal 4c60d] A takb=core & _cview=C}.

i+ Office of Management and Budget, Circulor A-94, Guidelines and Discount Rafes for Benefit-Cost Analysis of Federal Programs.

# Testimony of Elaine C. Duke, Hearing on Nomination of Elaine C. Duke o be Deputy Secrelary, U.S. Department of Homeland Security {Mar. 8, 2017},

= Emait from Office of Legislative Affairs. 11.5. Department of Homeland Securty, to Demacratic Staff {Apr, 3, 20171,

M Government Accouniabiity Office, Southwest Border Security: Addifionol Actions Needed fo Betfer Assess Fencing's Confributions fo Operations and Provide
Guidance for idertifying Capability Gaps {GAO-17-331) (Feb. 2017},
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WALL MAINTENANCE MAY COST NEARLY $150 MILLION EACH YEAR

The Department may not be properly accounting for the costs of maintaining the border barier.
GAO has found that, in major DHS acquisition projects, “sustainment costs can account for more
than 80 percent of total costs.”ts CBP informed the Democratic staff that "Projected annual tactical
infrastructure (T} maintenance costs are unknown untit the full complement of requirements has
been determined and design for each requirement has been finalized.¢ CBP currently maintains
654 miles of existing border fence and has informed the Democratic staff that it spends, on average,
as much as “$55 million per year to maintain and repair alt of ifs tactical infrastructure, at the cost of
385,000 per mile.™'7 These costs are associated with access roads, gates, light posts, drainage
systems, acres of vegetation and other attendant infrastructure.'® It is logical that a barrier wall
would have greater maintenance costs than fence, however, if the existing maintenance costs are
applied to the 1,173 miles of unfenced suitable border the yearly maintenance costs would total
$99.7 miliion for the new areas of construction, fotaling nearly $150 million for maintenance alang the
entire border each year.

REQUIRED LAND IS OWNED BY PRIVATE INDIVIDUALS

The Democratic staff of the Commitiee has obtained extensive information concerning the difficulty
in acquiring land necessary for barrier wall construction. CBP has acknowledged to the Democratic
staff: “Reol estate acquisition for border fence construction is a very complex issue."'? In her
nomination hearing, Elaine Duke testified that land ocquisition "is an important concern, and we
expect that to be a major issue if additional wall is constructed."2

CBP has explained that in the past, the government had to inifiote approximately 400 iand
acquisitions for more than 200 miles of fence. 2! Of those 400 acquisitions, 330 condemnations of
property were required. In 122 cases, the government and the landowners could not reach an
agreement on the fair market value of the seized property. 22 The vast majority of those cases were
filed in 2008.2 According to CBP, the U.S. government has spent at least $78 million to acquire land
where existing fencing is in place.2

CBP has not provided additional information to the Democratic staff regarding the condemnation
cases. In order fo obtain greater insight into past land condemnation cases involving border fencing,
Democratic staff has reviewed information collected by NPR regarding more than 300 cases filed
before a district judge in Texas.s NPR found 167 cases that have been resolved. Using NPR's data,

4.5, Govemment Accountabity Office, Homeland Security Acquisitions: DHS Should 8atter Define Oversight Roles and Improve Program Reporting fo
Congress (GAO-15-292] {Mar. 2015},

is B-mait trom Office of Legisictive affairs, U.S. Depariment of Homeland Security, to Democratic Siaff {Aps. 3, 2017},

¥ E-mait from Office of Legisiative Affairs, U.S. Department of Homeland Security, to Demacratic Stoff {Jon. 25, 2017},

Bl

il

# Testimony of Elaine C. Duke, Hearing on Nomination of Elgine C. Duke fo be Depuly Secretary. U.S. Depariment of Homeland Secuwity {Mar. 8, 2017).
» E-mail from Office of Legisiative Alfairs, US. Department of Hometand Security, 1o Demacratic Stoff {Jan. 25, 2017},

id

2d,

# 4.5, Custorns and Border Pratection, 8refing with Senate Committee on Homeland Securtly ond Governmenial Affairs Committee Staff {Mar. 27, 2017},
» Landowners Likely to Bring More Lawsuits us Trump Moves on Border Woll, NPR {Feb. 23, 2017}
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Democratic staff has calculated that, of those resolved cases, the longest legal challenge lasted
over eight years. The government spent more than $11 million on acquiring the 271 acres of land. in
fotal, the U.S. government paid an average price per acre of $42,400. In one case in Cameren
County, Texas, a landowner was initially offered $233,000 for 3.1 acres. After a three-year legal battle,
the government eveniually paid at least $4.7 million, a nearly 2,000 percent increase over the initial
offer.2s

The remaining condemnation cases were required to establish land ownership.?7 CBP has informed
Committee staff thot in over 90 instances, condemnation cases remain unresolved nearly 10 years
later and fence has nof been built in those locations.® The potential liability of the pending
condemnation cases is $21 million.?

Committee staff have been briefed by CBP that they anticipate land acquisition to last 12-24 months.
CBP informed the Committee staff that they believe it is “too early to say™ the cost of the land
acquisition.® CBP informed the Committee staff that they cannot pravide an upper cost estimate on
costs untit they “start investigating land acauisition."¥' CBP informed the Cammittee staff that they
have not yet begun title research for the land. 2? The agency anticipates it will need to hire 12
attorneys due fo "an unprecedented increase in legal support in real property, procurement, fiscal
law, as well as overall programmatic support o advance the construction of a physical wail, "2

PAYING FOR WALL CONSTRUCTION WITH MONEY FROM TECHNOLOGY
PROGRAMS

The Democratic staff has been informed that the $15 million repragraming for the wall prototypes are
funds being spent from the Mobile Videa Surveiiance System {MVSS} within CBP.¥ This program
pravides Border Patrol with short and medium range mobile surveillance equipment maunted on
felescoping poles.®® The solicitations for wall prototypes do not include technology components. In
responding ta an industry question on their RFP, CBP confirmed that *no technology descriptions are
required ta be included in the Phase | response. "6

Secretary Kelly testified on the importance of mobile surveillance before this Committee:

“{A} physical barrier in and of itself will not do the job. it has to be really a layered defense. if you were
to build a wail from the Pacific to the Guif of Mexico, you would still have o back that wail up with
patrolling by human beings, by sensors, by observation devices.”3

# Landewners an border say they were shorfchanged, Associated Press [Oct. 15, 2012).
7 E-mail from Office of Legislative Aftairs, U.S. Department of Homeland Security, to Democratic Stafi {fan. 25, 2017,

# 118, Custorns and Border Protaction, Briefing with Senate Comprittee on Hometand Security and Govesnmental Affgirs Committea Staff {(Mar. 27, 2037},
Rl

id.

2 U.S. Deparimant of Homeland Security. Fiscal Year 2017 Budget Amendment Cani 101 Justification.

Hid.

3 11.5. Department of Homeland Secunty, Mobile Surveiiance Copability {orline at hiips:/fwww.dhs.gov/keywords/mobile-surveiionce-copability).

3 PpcBizOops. Gov, Other Border Walt RFF, {Morch 31, 2017] [onine at

hitps:/ fwww.tbo. goviindex#s=opportunityamode=formatab=coredid=c9? 170847 4cbcbifdf9as27dIcBIA03A_cview=0}.

¥ Senate Commitiee on Homeland Security and Governmental Affairs, Testimony of General John . Kelly, USMC {Ret.), Hearing on Nomination of General
John F. Kelly. USMC {Ret.j to be Secrefary, U.S. Depariment of Homeland Security {Jan, 10, 2017},
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Statement for the Record
U.S. Senate Homeland Security and Government Affairs Committee Hearing:
“Fencing Along the Southwest Border”
Submitted by Howard G. Buffett, Chairman and CEQ of the Howard G. Buffett Foundation

April 4, 2017

Chairman Johnson, Ranking Member McCaskill and Members of the Committee: Thank you for the
opportunity to submit this Statement for the Record on the important topic of “Fencing Along the
Southwest Border.”

Background
I am submitting thesc comments based on my expetience as a border property landowner in both Texas

and Arizona. In Texas, our private family foundation owns a farm with .75 mile frontage along the Rio
Grande River. In Arizona, we own two ranches that run parallel to the U.S./Mexico bordcr—one runs
paralic! along 4.5 miles of the border and the other runs parallel along 1.5 miles of border. In addition
we own a farm in Arizona located 56 miles north of the border, which is also impacted by illegal border
crossings: drug smugglers break down loads near our farm and somctimes cross our property.

My statements also, in part, reflect my experience as a volunteer Deputy Commander of the Cochise
County Sheriff's Office. I have participated on patrols along the border, and I have assisted in entering
and clcaring so-called “stash houses” where undocumented aliens (UDA’s) regroup after crossing, or
smugglers hide and repackage drugs. In Texas, I have ridden on river patrol boats with both the Texas
Department of Safety and the U.S. Border Patrol.

1 believe three factors are crucial to any discussion of barriers along the border:

1) Variable geography. Our two ranches in Arizona, only 32 miles apart, have very different
geographical and topographical features from each other. Our ranch along the Rio Grande
border, meanwhile, is completely different from our Arizona properties. No one style of fencing
or wall would be effective even among our three properties, much less the entire border.
Howcever, in many situations, proper barriers are critical to border enforcement.

2) One of the least appreciated factors affecting border fence or wall design is the need to address
seasonal [looding. People often think of border regions as hot and dry; in Arizona, during the
annual rainy season huge volumes of water pour down from the surrounding basins and any
structure must take this into aceount.

3) A uniform concrete wall over the length of the border could provide Mexican drug cartels with a
tactical advantage and could threaten law enforcement officer safety. For example, in some areas
along our property where old landing mat (solid sheets) are used as fencing material today, it
blocks Border Patrol agents from secing into Mexico. That allows cartel scouts to utilize small
holes in the fence (or stand on ladders and watch) to track Border Patrol movements while they
gather groups of smugglers or UDA’s to send across the border at opportune times. In fact, in
these spots it is not uncommon for the scouts to leave ladders placed up against the fence for
long periods of time because BP cannot see them.
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Experiences at Three Border Properties in Two States

RIO GRANDE CITY, TEXAS

The Rio Grande follows a scrpentine course creating fingers of land in Texas, with the banks in some
spots covered in 12-foot tall grass and in others adjoining open farm land. The engineering ehallenge of
creating a solid barrier would be complicated and perhaps impossible. Our farm buildings arc
approximately four-tenths of a mile from the river, and floods have pushed water levels in these
buildings as high as 5 feet. Building barriers in our area would divide properties in ways that would
make some land unusable. In addition, on our farm we pump water directly from the Rio Grande to
irrigate our crops; a wall could prohibit regular access to our irrigation pumps for operation and
maintenance. Securing the necessary land through eminent domain is likely to be contentious, time
consuming and expensive. A wall would also impact access to the river affecting fishermen, parks,
recreational areas, and local businesses. You can ask U.S, citizens to make these sacrifices for the
greater good of our country but not if the solution proposed is ineffective, inefficient, is unfair or if ther.
are better alternatives, A fence (not a wall) could be cffective in some locations, but it would first
require a scrious cost/benefit analysis compared to other deterrent options.

NACO ARIZONA

Our Naco, Arizona ranch is an cxample of a border area that nceds more resources and yct a solid wall
would not improve security at the border. This area would benefit from improving and upgrading
existing fence structures.

The Naco ranch is located on the operational area of responsibility (AOR) seam between Douglas and
Naco Border Patrol Stations. Today, this property has two Border Patrol tower structures for cameras, as
well as ground cameras and scnsors. We have Border Patrol agents regularly traversing our property by
vehicle, foot, ATVs and horscs, Our Naco ranch has eight different types of fencing running parallel
along our 4.5 miles of deeded and leased property. Some fencing is very poorly designed and we have
video surveillance from our property that shows drug traffickers returning to Mexico scaling the fence in
scconds. Hydrology is a major concern: our ranch expericnees significant seasonal flooding which
requires large tlood gates built into the fence structure that are opened during monsoon season and left
open for as long as four months. These gates are similar in size to a small garage door; the gates closest
to our main property measure 7 fect 6 inches tall and 7 feet wide.

For years a Mexican cartel scout has operated just across the border from our ranch on a hifl 400 feet
above ground elevation. The scout has a permanent dwelling, communications, and surveillance
equipment. This scout assists the cartel in moving drugs into the U.S. by relaying Border Patrol
movements and reporting them to the smugglers. There are many such scouts. A far more effective
strategy than a wall would be to figurc out how to neutralize these scouts, who help direct smugglers
across any kind of barrier. The area also has an operating railroad approximately one quarter of a mile
inside the Mexican border which is used occasionally to disguisc cartel activity or assist in cartel
movements. Building a concrete wall would further help to obscure this activity.

In the Naco area, my belief is upgrading and replacing all of the existing fence from the east side of the
base of the Huachuca Mountains to the east side of Douglas with PV1 fence (combined pedestrian and
vehicle barrier fencing created from tall angled stecl tubes with large plates on top) would provide a
significant improvement and would be a worthwhile investment. PV1 fencing also offers another
advantage: the flood gate system has been redesigned and improved. The new design provides more
flexibility during the monsoon season while allowing Border Patrol to open the gates without using fork
lifts or other heavy equipment.
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The current project as described in the 2016 DHS budget in the Naco AOR (Zone 30), is rcplacing
approximately 7.5 miles of inferior fencing with PV1 fencing at $5.96 million per mile. At the
conclusion of the current fence replacement project, the Naco AOR, which covers 32.6 miles of border,
will have approximately 16 miles of PV1 fencing in place. An additional investment of approximately
$98.93 million would allow for the conversion of the balance of the 16.6 miles to PV1 fencing.

The Douglas AOR from the Naco/Douglas seam to the end of the existing fence East of Douglas is 17.5
miles with approximately 10 miles of PV1 fencc in place, leaving 10 miles to upgrade at an estimated
cost of $59.6 million. I recommend extending this fence an additional 4 miles east to force the traffic
further away from the urban areas, which would require an additional $23.84 million. The estimated
$182.37 million cost to complete the Naco and Douglas fencing would be a strategic investment to
disrupt the Mexican cartel activity, would be much more effective than the current fence, and would be
superior (and likely significantly cheaper) than building a wall.

SONOITA ARIZONA

Our Sonoita, Arizona ranch is in the San Rafael Valley, a remote area with rugged terrain. The San
Rafael Valley is a significant smuggling corridor and the area should receive a priority status because of
the remotc and chatlenging topography and the amount of illegal traffic we see crossing our ranch.
Howecver, duc to terrain and hydrology issucs, I believe additional air assets, stationary and mobile
surveillance equipment (including acrostats), K- 9 units and agents would be a much more effective use
of resources than a wall or PV1 fencing.

The run-off from the Huachuca mountain basin regularly damages our steel fences, some of which have
three- feet deep concrete footings and have becn pushed over flat at times from the water flow. The
majority of our ranch fencing in the areas typically affected by water flow have special swing gates,
allowing water to push them open. This keeps cattle in but it does not keep people out. It also requires
constant maintenance and if we fall behind or are unaware of debris collected against the fence, the
fencing is damaged. These same chalienges would apply to any structure along this area of the border.

This ranch has creek beds and vallcys that at the highest points have 100-foot sidewalls which conccal
human activity. This ranch is surrounded by hundreds of square miles of U.S. Forestry Service land with
no other private property in closc proximity. Border Patro! is currently installing eight camera towers in
this area (some at least 3 miles from the border) which will enhance their ability to identify human
traffic, but I do not believe thesc cameras will have the vantage point of detecting human activity in the
deep crevices that wind through the hundreds of acres of our ranch and adjacent public lands.

Currently, therc is “Normandy™ fencing along a stretch of our ranch’s border with Mexico. Normandy
fencing is only a few feet tall and made up of welded iron barriers; it keeps vehicles out but it is not
designed to keep people out. I think as vehicle barriers go, it is sufficient. I do not belicve there is any
positive cost/benefit justification for constructing a wall or PV1 fencing in San Rafael Valley, because 1
do not see how it will significantly increasc apprehensions or drug seizures. The most effective strategy
is to increase methods allowing for better detection followed by improved response time.

This area is particularly challenging in terms of response time with limited road infrastructure. In all
cases, determined smugglers will figure out a way to defeat a wall. Unless you dramatically increase the
number of agents patrotling along this remote border, smugglers will have time to successfully breach
any structure.
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Depending on the engineering and design, building fences here could be a higher cost than the
construction of the replacement fencing in the Naco area. Using the $5.96 million pcr mile construction
number from the 2016 DHS budget, the 24 miles that run between the west base of thc Huachuca
mountains and the east base of the Patagonia mountains would cost approximately $143 million.
However, the road conditions, remote focation and hydrology could mean the costs could run higher, It
would require significant deep piling to maintain the integrity of the fence in high water flow areas as
well as significant gate structures to account for the speed and power of the water flow. The gates in the
new PV1 are improved, but from a practical standpoint, it would likely mean these gates would need to
remain open during the monsoon season, which would amount to little additional enforcement
capabilities during that 4 month period. Alternatively, Border Patrol agents would have to devote
valuable time to fence and debris management taking the agents away from enforcement responsibilities.
Additionally, some of the roads are not adequate to support the transportation of the construction
equipment so the roads would need to be upgraded and widened, and 1 anticipate that in this area there
would be fierce opposition from environmental and conservation organizations.

Recommendations
Any physical barrier solution needs to take into account the context, costs, and practical value.

* Install PV fence across the entire Naco AOR and link it up at the Naco/Douglas seam to east of
Douglas. This would have a significant impact on reducing the drug mule activity and the drug
vehicle drive-throughs in this area.

* Except in remotc arcas where existing vehicle barrier fencing is sufficient, I recommend
replacing all existing fencing that is not PV1 fence with PV1 fence.

e There arc areas where barriers are not practical and have significant ncgative environmental
consequences or are not cost effective; in these areas assess and implement other more practical
and cost effective measures,

e A solid wall would be a detriment to border enforcement because it does not allow our agents to
view activity on the Mexican side of the border. No law enforcement agency would use tactics
that provide their adversaries with an opportunity for concealment.

¢ Do not ignore Mother Nature. Anyone without direct experience along our southern border runs
the risk of underestimating the natural flow of water - all it takes is one extreme weather event to
undo months of work and millions of dollars of investment.

* Currently it is estimated that 385 miles of pedestrian/ vehicle fence exist and 301 miles of
vehicle barrier exists for a total of 686 miles of physical barrier. It is very likely that there are
additional areas of the border that could benefit from installing PV fencing or upgrading current
vehicle barriers. This should be identified and implemented.

¢ Inplace of a wall I recommend increasing air support, horse patrol, river patrol, K-9 units and
keeping BP stations fully staffed (currently every station in Tucson sector has significant
deficiencies in staff).

[ again thank the Committee for this opportunity to submit this Statement of Record which is based on
my own expericnces and observations on the U.S./Mexico border.
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April 3, 2017

Senator Heidi Heitkamp
516 Hart Senate Office Building
Washington, DC 20510

Re: The Impacts of the Proposed Border Wall on the Tohono (’odham Nation
Dear Senator Heitkamp:

On behalf of the Tohone 0°odham Nation (Nation), thank you for inviting the Nation to share
our comments and concerns regarding the proposal to construct a walt on the southwest border in
preparation for the Senate Homeland Security & Governmental Affairs Committee’s hearings this
week.

The Nation has 34,000 tribal members, with citizens living on both sides of the more than 60
miles of the U.§.-Mexican border on the southern boundary of our reservation lands. As a result, the
Nation has extensive, first-hand experience dealing with the wide array of securily, enforcement,
cultural, environmental, and other issues the United States is now grappling with. Indeed, the Nation's
police force typically spends more than half of its time on border-relfated issues, unfortunately drawing
our limited law enforcement resources away from serving our reservation communities. Over the past
decade, the Nation has spent an average of $3 miltion of tribal funds annuaily on border security and
enforcement. During this tire, the Nation has worked closely with Customs and Border Protection
{CBP) and Immigration and Customs Enforcement (ICE) to improve border security. The Nation hag
several agreements with CBP and ICE already in place, it leads a multi-agency, on-reservation tribal-
federal HIDTA task force, and has actively worked with CBP to facilitate enhanced border security
measwes,

The O’odham and our ancestors have Hived in this area since time immemorial. No one is more
familiar with the lands along this stretch of the border than the Tohono Q'odham. Based on our
knowledge of this area, and our extensive experience working on border security, the Nation has
actively supported the construction of vehicle barriers, patrol roads, and on-reservation CBP operating
bases that are now in place on our border. It is equally clear to us that construction of a wall simply
will not further the objective of securing the border. In many places along our border a wall is not
physically practical due to the ruggedness of the terrain, steep mountain slopes, and large washes that
flood multiple times a year, Further, even where a wall could be built, most of the border on the
Nation is in remote locations where undocumented immigrants will simply be able to climb over the
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wall or tunnel under it without being detected. The Nation is formally opposed to a wall on its border.
Resolution No. 17-053, http://www.tole-nsn.org/docs/actions17/17053.pdf.

We believe the construction of a wall along the Nation’s border will waste taxpayer money that
would be much better spent on more effective security measures. In particular, funding for the
Integrated Fixed Tower systems, interagency communications equipment, and other enhanced
technology to improve surveillance, such as laptop computers in tribal police cars, and providing for
additional federal and tribal law enforcement personnel, facilities and equipment, would be both more
effective and more cost-efficient.

For example, the Nation’s police and other first responders have no radio coverage in 35% of
the reservation, including much of the remote border area, and currently lack the interoperability to
directly communicate by radio with CBP and other law enforcement partners on the reservation. The
Nation desperately needs funding to eliminate these dangerous public safety radio coverage gaps and
to allow the Tohono O'odham Department of Public Safety to communicate directly with all its law
enforcement partners. These measures would better achieve the overarching goal of increased border
sceurity, with fewer negative impacts to tribal lands.

Presently, the Nation's already deteriorated roads suffer further damage from extensive use by
heavy CBP vehicles, which are the primary users of many reservation roads, including those leading to
on-reservation CBP bases the Nation has authorized over the last several years. The Nation's roads
used by CBP arc in in very bad condition, with cracks, broken pavement, and large potholes, resulting
from the fact that appropriations for BIA road repair and maintenance has been seriously inadequate
for years. The poor condition of these roads makes high-speed use impossible for law enforcement,
and undermines the ability of CBP and the Nation to respond to emergencies and support mission
critical operations. The poor road conditions also create safety hazards for our citizens who live along
the border and make it difficult for tribal members to undertake simple day-to-day activities like
commuting to work or school, or traveling to the grocery store or the doctor's office. The Nation and
CBP would like to work together to improve the road conditions, but appropriations law prevents CBP
from spending funds for a purpose for which spccific appropriations have been made to another
agency (BIA). Last Congress, Senator McCain introduced an amendment to the Tribal Law and Order
Reauthorization & Amendments Act (TLORA) that would allow CBP to transfer funds to BIA for
road repair, but the TLORA as amended was not enacted into law. Legislation that would authorize
CBP to use its funds or transfer funds to BIA to repair the damage done to the Nation’s roads by CBP
vehicles would certainly increase the ability of CBP and the Nation to secure the border.

The Nation also is extremely concerned about the negative impacts a physical wall will have
on our cultural and religious rights, and on our environment. Our tribal members need to be able to
cross the border for cultural and ceremonial reasons, to visit family, to obtain governmental services
such as healthcare, and for other purposes. The wall also will significantly impact wildlife and plants
along the border, The wall will prevent wildlife from conducting natural migrations essential for their
survival, injure endangered species such as the jaguar, and destroy culturally significant and
endangered plants. Additionally, the wall will interfere with the Nation’s vital water resources, such
as the Vamori Wash, which is a large wash that crosses the border. We are concerned that during
heavy rains, the wall will essentially act as a dam across Vamori Wash, which will flood the border
road and border communities.
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Finally, the Nation has significant concerns about the lack of meaningful or timely consultation
with tribes and border communities regarding the border wall. Under the Illegal Immigration Reform
and Immigrant Responsibility Act of 1996 (IIRIRA), as amended, and pursuant to the Department of
Homeland Security (DHS) Tribal Consultation Policy, DHS is required to consult with tribes in a
timely manner prior to taking actions that may impact tribes. IIRIRA Section 102(b)(1)(C); DHS
Tribal Consultation Policy, I1.B. and III.A. Although the Nation has had meetings with DHS and CBP
in Washington, DD.C. and at the Border Patrol’s Tucson Sector, the Nation has not received any details
from DHS and CBP about proposals for constructing the wall. These consultation requirements are
not just feel-good requirements -- in addition to the Nation's cxpertise relating to its own border lands,
the Nation has a federally-protected property right in its reservation lands. Construction of a wall
without the Nation's consent will compromise these property rights and raises serious constitutional
concerns. For these reasons, we urge DHS and CBP to take the time lo engage in serious, meaningful
consultation with the Nation before making a final decision about construction of a physical wall along
our border or implementing other aspects of Executive Order 13767.

Under Section 102(c) of the [IRIRA, the DHS Secretary has the authority to "waive all legal
requirements” (including, for example, environmental laws) that he determines necessary to ensure
expeditious construction of barriers along the border. In 2008, the Secretary issued a Section 102
waiver for a large portion of the southern border in California, New Mexico, Texas and Arizona,
including the Nation's border with Mexico. The Nation is decply concerned that the Administration
will move forward under the existing waiver without meaningful consultation with the Nation as
required under the IIRIRA.

Executive Order 13767 also directs the Secretary to enter into agreements under Section 287(g)
of the Immigration and Nationality Act (INA), 8 U.S.C. 1357(g), allowing state and local law
enforcement officers to perform the functions of federal immigration officers. Executive Order 13767,
Section 10. In addition to numerous concerns and civil rights litigation over the misuse of this
authority by state law enforcement during prior administrations, the Nation is very concerned that
287(g) jurisdictions may attempt to unlawfully use such agreements to extend state authority onto the
Nation’s trust lands without the Nation’s consent. Therefore, any 287(g) agreement that may impact
the Nation's jurisdiction over its lands or its sovereignty must preserve the Nation’s authority.

The Nation is committed to working with the Administration on a government-to-government
basis and continuing our longstanding working relationships with CBP and 1CE to improve border
security. The safety and wellbeing of our tribal members is of paramount importance to the Nation,
and the construction of a wall will have substantial negative impacts on the O’odham way of life. The
Nation has significant experience and knowledge regarding the most effective forms of border
security, and it is our firm belicf that a wall is not the answer to improving border security. Thank you
again for the opportunity to provide our thoughts and concerns on this important issue.

Sincerely,

W

Chairman Edward D. Manuel

P.O. Box 837, SELLS, ARIZONA 83634 PHONE: 520.383.2028 Fax:520.383.3379
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Message from the Attorney Generdl

California is a leader for international commerce. in close
proximity fo Latin America and Canada, we ore a state laced
with large ports and a vast intersiate system. California is also
leading the way in economic development and job creation.
And the Golden State is home to the digital and innovation
economies reshaping how the world does business.

But these same features that benefit California also make the
state a coveted place of operation for fransnational criminal
organizations, As an infernational hub, more narcofics,
weapons and humans are trafficked in and out of California than any other state, The
size and strength of California’s economy make our businesses, financial institutions
and communities lucrative targefs for ransnational criminal activity. Finally, transnational
criminal organizations are relying increasingly on cybercrime as o source of funds

- which means they are frequently targeting, and illicitly using, the digital tools and
content developed in our sicte.

The term "ransnational organized crime” refers to a range of criminal activity
perpetrated by groups whose origins often lie outside of the United States but whose
operations cross infernational borders. Whether it is a drug cartel originating from
Mexico or a cybercrime group out of Eastern Europe, the operations of transnational
criminal organizations threaten the safety, health and economic wellbeing of all
Americans, and particularly Cdliforians.

This is not a new threat — one of the first official rips | made as Attorney General in
2011 was o four the United StatesMexico border and discuss sirategies to combat
transnational crime with siate and local law enforcement. The following year, in 2012,
we convened a working group to research and issue a report on human trafficking,
an increasing activity of fransnationat criminal erganizations. That report, The State
of Human Trafficking in California, proposes innovative strafegies to investigate and
prosecute the perpetrators and victims of trafficking. But human trofficking is only one
part of fransnational crime operations.
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This new report, Gangs Beyond Borders: Colifornio and the Fight Against Transnafional
Orgonized Crime, addresses all three emerging pillars of transnational criminal activity:
the trafficking of drugs, weapons and human beings; money laundering; and highech
crimes, such as digital piracy, hacking and fraud. It is the result of exiensive research
and consultation with federal, state, and local law enforcement, non-governmental
organizations, and academia.

The report finds that while fransnational organized crime is a significant problem,

it is not insurmountable. In California, law enforcement at all levels of government
have made major strides against these criminal groups, even in the face of declining
resources. Law enforcement in foreign countries have made steady inroads, as
well, as demonsirated by the recent arrest in February 2014 of Joaquin “El Chapo”
Guzman Loera, the reputed head of Mexico’s notorious Sinaloa Federation cartel,
The report describes the strategies that are working and sets forth recommendations
to combat fransnational organized crime. A call for sustained law enforcement
funding and collaboration between federal, state, and local governments are at the
center of these recommendations.

As transnational criminal organizations evolve in the search for profits, California will
continue to be an affractive targei. Gongs Beyond Borders sheds light on this threat
in our state and highlights effective approaches in the fight against transnational
organized crime. | hope it will be a useful fool for law enforcement and the public.

Sincerely,

§ a‘@}"‘ﬁ 8

A?bf%ey General Kamala D. Harris
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Executive Summary

Over the last contury, few issues have grabbed the nation’s nitention fike organized
eriminal activity. In porficular, ransnational organized crime — crime that reaches beyond
oorders ~ has been a topic frequently explored, and occasionally even glamorized, by
the media and through film. But for the people of California, ransnational organized
crime js not simply & subject for the silver screen. It is an everyday reality ossocicted
with drug trafficking, sexval slavery, and shocking violence that affects nearly every
communily i the Golden State.

Transnationa! crimingl organizations are selFpemetuating associations operating across
national borders that use viclence, corruption, and fraud 1o profect and disguise their
licit, profitdriven activities. This Report examines how these groups — with roots in
places around the globe — have flocked to Californio to engage in an increasingly
diverse range of criminal activities.

Chapter One locks into the varying nature of fransnational criminal organizations,
ranging in size and sophistication from corporation-ike drug cartels and extremely
violent ransnational gangs to Inferetbased hacking and financial fraud rings. These
arganizations are incredibly fluid and adaptive, and their profitmetivated operations
run the gamut from traditional crimes ~ such as narcotics, weapons, or human

irafficking 1o complex money loundering schemes and speciclized cybercrimes.

Like porasites, ransnational criminal organizations whose operatians extend info
Califernia thrive by exploiting their host's sirengths. California’s economy — a global
leader owing to its shared border with Mexico and its stotus as o goteway for
frode between the U.S. and East Asia - affracts hord-waorking immigrants from around
the world and maintains highways and highspeed data networks that speed the
flow of goods, people, and information throughout the state. Chapter Two explains
now transnational criminal organizations have taken advantage of these factors in
an affempt to transform California into o center of ransnational organized crime.
Cdlifornia is the nation’s largest portal not only for drugs and human trafficking victims
flowing info the U.S., but also for weapons and the laundered proceeds of illicit
clivity smuggled out of the U.S. — often through the very same trafficking routes.
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The harm done by transnational criminal organizations o communities all across
California is hard to overstate. Not only do these organizations threaten public
health by driving the supply and distribution of harmful narcotics, but their alliances
with violent prison and street gangs {a trend addressed at length in Chapter Three]
have sparked a rash of violence in a period of otherwise declining criminal activity.
Moreover, the substantial amount of illicit money moving through California’s
economy threatens the security of the state’s financial insfitutions, local businesses,
and communities, with an estimated $30 to $40 billion in illicit funds laundered
through California commerce every year.

Transnational criminal organizations are increasingly taking advantage of new
communications technology and the interconnectedness of the globalized world to
further their trafficking activities in California. This creates new challenges for law
enforcement, a topic explored in Chapter Four. But fransnational organized crime
in California extends beyond drugs, weapons, and human trafficking. In the 21st
century, the problem posed by transnational criminal organizations threatens the
security of computer and data networks, the integrity of online bank accounts, and
the rights of intellectuol property holders. By viriue of its population and knowledge-
powered economy, California is the top target in the nation for this new generation
of transnational criminal organizations — originoting in significant numbers from
Eastern Europe, but also Africa and China — whose purpose is to commit highly
profitable hacking, fraud, and digital piracy crimes. This emerging cybersecurity
threat is discussed in Chapter Five.

Recognizing the significant threat posed to California’s economy and people by
fransnational criminal organizations, Attorney General Kamala D. Harris assembled
a team of researchers, policy analysts, and law enforcement officials to identify the
challenges these organizations create and fo formulate recommendations to combat them
in California most effectively [Chapter Six). This report is based on dozens of interviews
with law enforcement officials, prosecutors, and policy experts, an indepth review of state
task force data, and research and investigation by the California Deportment of Justice.

Highlights of the 2014 Report

*  Mexicobased transnational criminal organizations are suspected of trafficking 70
percent of the U.S. supply of methamphetamine through the San Diege port of entry
alone, making California the primary source for methamphetamine nationwide. In
2013, border autherities seized over 6,200 kilograms of methamphetamine entering
Colifornia, a threefold increase since 2009.

The Sincloa Federation cartel has emerged from the fragmented Mexican drug
market as the dominant Mexicobased drug trafficking organization operating in
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California. Sinaloa is now responsible for trafficking the vast majority of Mexico-
produced marijuana, methamphetamine, heroin, and cocaine through the Tijuana
corridor into California.

The public safety threat posed by Mexicobased drug trafficking organizations
has been amplified as cartels have formed alliances with California prison and
streetgangs to control trafficking routes, distribute drugs, and kidnap, extort,

and kill as necessary to protect their criminal activities. The Mexican Mafia, for
example, provides proteclion for members of numerous cariels both inside and
outside prison, and various Hispanic Surefic and Nortefio gangs in Southern and
Northern California have teamed up with Sinaloa, La Familia Michoacana, The
Knights Templar, and other Mexico-based drug trafficking organizations.

With gang membership up 40 percent nationally between 2009 and 2011,
California hos seen higher levels of violent crime {particularly assault, extortion,
home invasion robberies, homicide, infimidation, and shootings), as well as an
increase in arrests for human trafficking offenses and significant seizures of drugs,
weapons, and cosh.

Transnational criminal organizations are taking advantage of new communications
fechnologies and social media to facilitate criminal activity, recruit new members,
and intimidate or harass their rivals — even from inside prison walls, In 2011, for
example, over 15,000 cell phones were seized from inmates in California prisons.

Recent increases in the use of panga boats to smuggle drugs and people into
California exemplify the constant tactical adaptation by transnational criminal
organizations. Boats capable of carrying 12 fons of marijuana have landed as
far north as Santa Cruz County, with a steady increase in panga sightings and
landings throughout the Central Coast.

Between 2009 and 2012, the number of intentional breaches of computer
networks and databases in the U.S. jumped by 280 percent, with California’s
share leading the nation. Many of these breaches have been tied to
transnational criminal organizations operating from Russia, Ukraine, Romania,
Israel, Egypt, China, and Nigeria, among other places.

In the 2012-2013 fiscal year, California state drug task forces disrupted or
dismantled 140 drug, money-laundering and gang organizations, arrested nearly
3,000 individuals, rescued 41 drugrendangered children, confiscated 1,000
weapons, and seized nearly $28.5 million in U.S. currency in antinarcotic law
enforcement actions statewide. Federally-sponsored High Intensity Drug Trafficking
Areas {"HIDTA"} program task forces also identified 305 drugrelated transnational

it
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criminal organizations operating in California, and 18 street and prison gangs
wiih ties fo these organizations.

= At the same fime, state-led task forces charged with protecting California from
transnational criminal organizations have suffered severe budget reductions over
the last five years, with the number of operating task forces dropping from 55

in 2011 fo just 17in 2013.

Summary of Recommendations

= The Legislature should amend California law to target the leaders of
transnational criminal organizations operating in California: California does not
currently have any statutes that specifically target or punish supervisors, managers,
or financers operating on behalf of transnational criminal organizations. California
should fill this statutory void by enacting legislation similar to the federal Continuing
Criminal Enterprise Act fo directly attack the leadership of these organizations.

Federal, state, and local law enforcement should use California’s State Threat
Assessment System as a central hub for sharing information about transnational
crime: California presently lacks a unified system for collecting, analyzing, and
sharing information regarding transnational organized crime. California’s State
Threat Assessment System [STAS) is uniquely positioned to act as that central hub
for Califernia’s fransnational crime information-sharing needs. In coordination with
the Attorney General's Office, California’s tribal, local, state, and federal law
enforcement agencies should partner with STAS to share information about
transnational criminal organizations across the state.

Federal, state, and local authorities should establish a unified maritime task
force and associated radar network to counter maritime smuggling operations
along California’s coastline: While several regional parinerships and a federal
task force exist to address maritime smuggling operations along California‘s
coast, California needs a muliijurisdictional Maritime Task Force — thot leverages
expertise af the federal, state, and local levels ~ 1o combat the threat posed by
panga vessel smuggling. California should also work with Coast Guard Officials
to implement a network of high-intensity radar stations or sonar buoys strategically
located along the coast to better detect maritime threats and coordinate law
enforcement responses.

The Legislature and Governor should fund five additional Special Operations
Units across California: The increasingly sophisticated nature of ransnational
criminal organizations demands an equally sophisficated and coordinated
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response from law enforcement. The California Department of Justice’s Bureau of
Narcotics Enforcement, and related task forces and special operations units, were
remarkably successful in targeting and dismantling transnational organized crime
cells in California before severe budget cutbacks in 2011 limited their operational
capadily. Restoring funding fo special operations units in Sacramento, San Francisco,
Riverside, Llos Angeles, and San Diego is a necessary step in the fight against
fransnational organized crime in California.

The federal government should continue providing critical funding to support state
and local law enforcement agencies in investigating and dismantling frafficking
organizations: In particular, Congress should maintain and increase funding levels
for methamphetamine law enforcement grants through the U.S. Department of
Justice’s Community Oriented Policing Services {COPS} office. Additionally, the
California Board of State and Community Corrections, which administers federal
law enforcement grants from the Byme Justice Assistance Grant Program, should
restore the allocation of these funds fo joint siate-local task forces.

Federal, state, and local law enforcement agencies should increase operational
coordination in combatting transnational criminal organizations: Given the
infernational scope of these trafficking networks, federal, state, and local law
enforcement agencies in California must work together — at the investigatory and
prosecutorial levels — to combat major transnational criminal organizations and
their alliances with prison and street gangs.

State and local authorities should develop public-private partnerships to

leverage technology against transnational organized crime: As the frequent
target of transnatianal criminal schemes, the private sector is af the frontline
defending against numerous high-ech threats. It is not surprising that it often has
access fo information and technologies that the government does not. By forming
public-privale parinerships, state and local authorities can leverage the private
sector’s comparative sirengths to counter the everchanging threats and tactics of
transnational criminal organizations.

Businesses should adopt industry best practices designed to protect against
cybercrime: Lax cybersecurity practices, or the lack of any protections whatsoever,
allow far too many breaches of computer networks and databases to happen in
Califoria. All entities, public and private, doing business in California should
assume that they are a target and defend themselves accordingly by adopting
the industry best practices identified in the Department of Justice’s recently released
report, Cybersecurity in the Golden Siale (hip://0ag.co.gov/cybersecurity].
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The Legislature should amend California law to enable prosecutors to
temporarily freeze the assets of transnational criminal organizations and
their gang associates before the filing of an indictment: Under current law,
fransnational criminal organizations are often given the equivalent of advance
warning that their criminal proceeds and assels are about to be seized by
law enforcement. That is because of a legal void that prevents the seizure of
any assets uniil the filing of a formal criminal indiciment. As a result, in cases
where illicit assefs are discovered before an indiciment can be filed, criminals
have the chance io remove their assets before they can be iaken. This loophole
must be eliminated by empowering law enforcement o temporarily freeze an
organization's illicit proceeds or property in advance of a formal prosecution.

The Legislature should sirengthen California’s prohibition against financial
transaction “structuring”: When it comes to proving that a financial ransaction
was “structured” to evade financial reporting requirements, California law imposes
a special burden on prosecutors that federal law does not. To prove “struciuring”
under California law, prosecutors must show not only that transactions were
organized to avoid mandaiory reporting requirements, but also that such structuring
was infended to disguise proceeds from illicit activities. This special burden on state
and local prosecutors hampers the ability to disrupt money laundering schemes and
should be eliminated.

California prosecutors need advanced training to combat sophisticated
transnational money laundering schemes: Al the same time that budget reductions
have curiailed investigatory and prosecutorial capacities, transnational criminal
organizations are becoming more and more sophisticated in how they launder
their illicit profits. A key to disrupting this sophisticated criminal activity is through
equally sophisticated and aggressive prosecutions. Advanced fraining and
technical assisiance fo state and local prosecutors investigating and prosecuting
complex money laundering schemes is vital to building the capacity to bring
these prosecutions.

State authorities should partner with their Mexican counterparts to share
intelligence and disrupt the illicit flow of money across the border: The ease
with which large sums of money can be whisked across borders has never been
greater. For this reason, it is critical that investigators and regulatory officials on
both sides of the border have the most up-o-date information about crossborder
currency flows and the people behind them and cooperate in disrupting money
laundering schemes.
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Infroduction

Transnational crganized crime in California is as diverse as it is complex. It involves o
range of profitmotivated criminal acfivities perpelrated by an everincreasing array of
transnational criminal orgenizations, jocated both within California and abroad. These
organizations have taken advantage of the lechnological revolution of the last fwo
decades, as well as cdvancements in rade, fransport, and global money transfers, to
substantially increase the scale and profitability of their criminal activities in California.?

Unlike the large, hierarchically-organized international crime groups of the lale
19805 and early 1990s, such as the wellknown Medellin or Cali drug cartels,
modern transnational criminal organizations are incredibly Huid and adaptive,
and have diversified their criminal enterprises. Transnational criminal organizations
varying in size, scope, and influence have now established o presence in virtually
every one of Califomia’s major urban areas, as well as many smaller cities. They
present a real and significan! statewide threat to the economic and social fabric
of California.

Their profitdriven operations run the gamut from more fradifional crimes ~ such as
narcofics, weapons, and human trafficking {the use of force, fraud, or coercion to exploit
@ victim for profii] - to complex money loundering schemes and sophisticated computer
attacks designed fo steal persanal information and money {Figure 1), These crimes, and
the fransnational criminal organizations orchestrating them, exploit millions of Americans
and impose costs esfimated fo be in the hundreds of billions of doflars annually.?
Transnational ciminal organizations ore also consiantly aliering their illicit capabilities,
refining and adapting their factics in response to enhanced locdl, stote, and federdl law
enforcament interdiction efforts,

Throughout this Report, we make reference fo these groups ond their criminal conduct
in various ways ~ as “ransnational gangs,” "transnational criminal organizations,” o
the shorthand "TCOs,” as well as "fransnational organized crime.” There is ro singular
or exclusive domestic or international definition of a transnational criminal organization
and, in fact, the success these groups have enjoyed is due in part to the ambiguity of
their organizational structures. However, fransnational criminal organizations possess
many common traits and Chapter One of this Report discusses those commonalities.
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Figure 1
Transnational Organized Crime in California

The Report is a broad review of fransnational criminal activity in California. We analyze
four types of transnational criminal organizations active in California {Mexico-based drug
cartels, Asian and Eastern European fransnational criminal groups, transnational gongs,
and Infemetbased hacking and fraud rings} and explore their operations in trafficking
[drugs, human beings, and weapons, money laundering, and high-tech crime. At their
core, the criminal operations conducted by these organizations all have international and
domestic dimensions, directly impacting California and its residents.

viii
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Chapter One

Transnational Criminal Organizations -
Structure and Operations

As defined by the National Security Council, ransnatienal criminal organizations are self
perpeluating assaciations operating across national borders that use viclence and corup-
tion, ond exploit fransnationat commerce ond communications, fo profect and disguise their
ilicit, profitdriven activities.® These organizations utilize a number of different organizationa!
stuciures, including hierarchies, clans, networks, and cells, with many transnational criminal
orgonizations evolving and cdapting over fime due to changing circumsiances ? They may
be tied together by ethnicily, terrifory, or even personal relationships, or they may share o
focus on particular segments

of the ilicit marketplace.® Figure 2

TCO Hot Spots in Catlifornia
Transnational criminal
organizations have a
presance in virually ev-
ery major urban area in
California, as well as in
many smaller cities around
the state. From South fo
North, fransnational crimi-
nal organizations of vary-
ing types have permeated
and peretrated California,
finding @ foothold through-
out the state (Figure 2}.

Source: CA State Threat Assessment Center [2014)
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Transnational Criminal Organizations in California: Four Key
Organizational Structures

1. The Rise of Mexico-Based Drug Cartels

The dominant organizational siructure of fransnational criminal organizations operating
in Cdlifornia is the corporatiorike drug trafficking organization. These organizations
are commonly referred fo as “cartels,” so we will use the terms interchangeably. Tradi-
tionally, these large cartels had rigid hierarchical structures, but analysts have identified
a general frend in recent years toward decentralized cells controlled by o governing
body as the "nerve center.”®

The primary carteHike transnational criminal organizations active in California are
Mexico-based transnational criminal organizations [commonly referred 1o as “Mexican
drug trafficking organizations”}. Though Mexican drug trafficking organizations have
been in operation for more than a ceniury, the last 20 years have witnessed a pro-
found change in the operation and control of the key trafficking routes to the United
States. The associated emergence of these organizations has been described as “the
greatest organizational drug threat io the nation.””

Following the dismantlement of the Medellin and Cali drug cartels by the Colombian
government in the late 1980s and early 1990s, the highly-profitable cocaine trafficking
routes fo the United States were taken over by Mexican drug trafficking organizations,
particularly the Tijuana cartel {controlled by the Arellano Félix family and also known
as the Arellano Félix Organization} and the Juarez cartel [operated by the Carrillo
Fuentes family).® However, in 2000, the administration of Mexican President Vincente
Fox, in consultation with the U.S. government, began to farget high-level operatives —
first in the Tijuana cartel, and then in the Juarez cartel - that resulted in the capture or
death of several Félix and Fuentes family members.? While successful in many respects
this crackdown also resulted in fragmentation of the Mexican drug trafficking market,
leading tfo increased viclence, not only between the larger drug trafficking
organizations and the government, but also among smaller “cartelitos” vying for a
share of the drug trafficking industry.

‘

Out of this power vacuum, the Mexicobased drug trafficking organization known as
the Sinaloa Federation has emerged as the dominant transnational criminal organizar
fion operating in California. Sinaloa ~ whose roots can be traced back to the breakup
of the Guadalajara cartel in the 1980s — is now responsible for the vast majority of
drug, weapons, and human trafficking across the Colifornia-Mexico border. 10

Sinaloa and other Mexican drug cartels are adapting their corporate structures to better
leverage existing resources and alliances and expand the financial and geographic
scope of their enterprise. For example, Sinaloa - which has allied with the Gulf cartel,

[N
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Los Caballeros Templarios, and the Arellano Félix Organization — has adopted a
decentralized, less-hierarchical structure, whereby leadership directs peripheral
lieutenants to carry ouf operations in a "hub and spoke” manner.!!

This “federation” of Sinaloarcffiliated cells, developed by the cartel’s recently-arrested
leader, Joaquin "El Chapo” Guzmén loera, allows Sinaloa to mainfain a presence in at
least 17 Mexican states and 50 other countries throughout North, Central, and South
America, Australia, Europe, Southeast Asia, and West Africa, with each subgroup
enjoying significant autonomy in its business operations and ability to retain profits.'?

Sinaloa is particularly active in Southern California, where it coordinates with Hispanic
Surefio street gangs to distribute narcotics. The expansion of Surefio gang ferritories
has also allowed the cartel to expand its influence 1o Northern California {notably, the
San Jose area) and into neighboring states like Cregon, Nevada, and Arizona {Figure
3).1% This everincreasing zone of influence has caused friction with existing regional
gangs that had previously controlled trafficking routes, resulting in threats of violence,
homicides, kidnappings, and extortion. '

Figure 3
Sinaloa Presence in California
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2. Asian and Eastern European Transnational Criminal Groups

Another fype of fransnational criminal organization is formed when criminals based
abroad attempt to pariner with their counterparts in U.S. immigrant communities in arder
o exploit access to U.S. markets and wealth. The result is a loose fransnational con-
federation between a criminal ring abroad and an autonomous ring here in the U.S.,
tied together along ethnic lines. While much still remains unknown about these groups,
many of them operate in California, which is home fo large immigrant communities from
around the world and a quarter of all immigrants who have come fo the U.S.15

Eurasian transnational criminal groups arising from the 15 republics of the former Soviet
Union and from central European couniries mainiain an active California presence in
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areas including Burbank, Fresno, Glendale, Los Angeles, Sacramento, San Diego, and
San Francisco. Known for their sophistication and violence, groups like Armenian Power
are linked to cybercrime, financial fraud (such as identity theft and credit card crimes),
outo theft, ilegal gambling, and narcotics and human trafficking. 16

Additionally, once confined to just a handful of urban areas with large Asian-American
populations, Asian transnational criminal confederations, such as thase involving the Tiny
Rascal Gang and Asian Boyz, are expanding to communities in Fresno, Los Angeles,
Crange, Sacramento, Santa Clars, and San Diego Counties where the growth in the
number of new immigrants from Asia has been greatest. These criminal organizations
engage in human and sex trafficking, drug and weapons smuggling, domestic marijuana
cultivation, various forms of cybercrime, and even wildlife trafficking. '

Althaugh tied together along ethnic lines, these confederations show little affection for
those who share their ethnic identity when deciding whom to farget. Indeed, immigrants
who share ethric fies with these criminal organizations are arguably the mos vulner-
oble fo victimization. For example, Armenian Power frequently targets members of the
Armenian-American communily for fraud and extortion, as it did in one Southern California
fraud scheme described in Chapter Five. The special wuinerability of many immigrant
communifies underscores the urgent need for law enforcement to better understand Asian
and Eastern European transnational criminal groups so that they can better protect some
of California’s most vulnerable citizens and residents.

3. Proliferation of Transnational Gangs

Transnational gangs are criminal street gangs operating in the U.S. with fies to gangs of
the same ethnicity or nationality, or within the same umbrella gang, operating in other
cauntries. They are linked to the prolific use of viclence or the threat of viclence ta further
their illicit activities in California. Like Mexico-based transnational criminal organizations,
fransnational gongs have expi ited the benefits of an interconneded world to expand
their increasingly sophisticated criminal activities 1o a global scale. While sill principally
engaged in narcotics trofficking (although on a smaller scole than Mexico-based drug
trafficking organizations), these gangs deeply involve themselves in crimes ranging from
money laundering and robbery fo extortion and controct killings, as well os emerging
crimes like intellectual property fraud and human trafficking. In addition to these profit
driven activities, jransnafional gangs perpetrate acts of violence fo establish their
reputetion and status in California communities.

Transnational gangs vary in organizational sophistication, though they redommofeiy
follow a "hub and spoke” model, with a hierarchicol, central point directing regional
"clique” or “clica” leadership. They are increasingly workmg with other fransnational
criminot organizations, as well as California street and prison gangs (a dangerous union
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examined in Chapter 3}, and are caordinating their criminal activities across both state
and internatianal lines. The primary fransnational gangs operating in California are:

-

Marg Salvatrucha {or the shorthand “MS-13") MS-13 is the largest and most vior

lent ransnational gang currently operating in Califarnia and has been recognized
by the U.S. Department of Treasury as a transnational criminal organization. Origi-
nally founded in Los Angeles during the 1980s by Salvadoran immigrants, MS-13
began as an ethnic, protection-oriented street gang. A growing Salvadoran immi-
grant membership, coupled with mass deportations to Central America in

the 1990s of MS-13 members convicted of certain crimes, heloed transform this
group into a fransnalional gang. According fo recent U.N. estimates, MS-13 is
now one of the world's fastest growing criminal organizations, with an international
membership of at least 30,000, including 8,000 members in El Salvador, 7,000
in Honduras, and 5,000 in Guatemala. '®

18th Street Gang: Another large criminal street gang, the 18th Street Gang was
formed by Mexican immigrants in Los Angeles around 1959, with many members
later deported in the 1990s to Mexico and Central American countries. Despite
their similarities, the 18th Street Gang, sometimes referred o as M-18 or Barrio
18, is an historic rival of MS13.

The 18th Street Gang is a large organization with an infernational membership
well over 30,000. According to U.N. estimates, 14,000 to 17,000 members are
based in Guatemala, 8,000 to 10,000 live in El Salvador, and another 5,000
reside in Honduras.™ Membership numbers in the U.S. are well into the thousands
and cliques in different countries frequently collaborate or form alliances opportunis:
fically. Similar to MS-13, the 18th Street Gang's domestic operations are based in
Calitornia, with the maijority of their operations in the greater Los Angeles or South-
erm California region {alihough operations have also been observed in northern
California). Gang members also maintain close relationships with Mexico-based
fransnational criminal organizations.

4. The Online Criminals: Transnational Hacking, Fraud, and

Firating Rings

With the rise of a global society connected by the Internet, criminal rings organized fo
commit hacking, fraud, pirating and other hightech crimes across borders have rapidly
proliferated. These rings operate frequently from Easfern Europe, but also from places
as diverse as West Africa and China, and specifically target the cifizens, computer
networks, and companies of prosperous countries like the U.S. They vary widely in
size, somefimes parinering with "locals” in the target country. Just as often, however,
they feel litile need 1o form local partnerships, since the Infernet allows them to oper-
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ate remotely, and a lack of a physical presence in the country they are targeting helps
them more easily evade detection and criminal prosecution.

Like other transnational criminal organizations, transnational hacking, fraud, and pirat
ing rings ore profitdriven. But unlike cartels and gangs, these rings do not commonly

employ fear, violence, and terror cs tools in their arsenal. Instead, their success hinges
on operating anonymously and surreptitiously, relying on sophisticated tactics to steal

information, harvest money, and move money across jurisdictions into their own bank

accounts.

Conclusion

Transnational criminal organizations have used their adaptability and fluid organi-
zational struciures fo expand their networks of criminal aclivity to every corner of
California. Mexican drug cartels, particularly Sinaloa, have been most successful in
embedding themselves into the fabric of our utban communities by forming alliances
with prison ond street gangs for protection and distribution of illicit goods. However,
transnational gangs and olher organized criminal rings also pose serious threats to the
physical and financial wellbeing of Californians.
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Chapler Two

California: A Hub for Transnational
Criminal Activity

California is a global leader on o number of fronts and, unforiunately, ransnational criminal
activity is one of them {Figure 4). In 2012 dlone, 305 drugrelated transnational criminal organ-
izations were found operating in the state, including Mexicobased drug cartels in of least

22 cities from Northern California to the southern border 2 Based in part on its population
and network of infersiale highways connecting the western U.S., California is a major portal
through which drugs flow to other U.S. states and cities, as well as Canada. California is afso
the top state in the U.S. for human trafficking, due in part fo its proximily to the U.S. southwest
border, robust economy, and large immigrant population.?’ Finally, with a gross domestic
oroduct of $2 trilion and subsiantial infernational rade actvity, California’s economic and
financiel infrastuciure is often targeted for ransnational criminal money laundering schemes.

Figure 4
Impact of Transnational Criminal Organizations in California
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Drug Trafficking Is the Most Profitable Transnational Criminal
Activity in California

Mexicobased drug cartels generate billions of dollars annually by trafficking drugs info
California, both for sale within the state and as a staging base for distribution around
the country. As shown below in Figure 5, the distribution routes traditionally follow major
interstate highways, which are the most efficient routes to California’s major urban areas.
Typically, narcofics flow from San Diego to los Angeles, where they can either continue
up the Inferstate Highway 5 to the Bay Area and Sacramento or move eastward fo vori-
ous distribution points in the U.S. or Canada.

Figure 5
Primary Narcotics Trafficking Routes in California {2014)
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As the Drug Enforcement Administrotion recently observed in its 2013 National Drug
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Threat Assessment, Mexican drug trafficking organizations such as the Sinaloa cartel
continue fo operate large outdoor marfjuana growing fields in Mexico.

However, in response to interdiction efforts at the border, Mexican-based drug cartels are
increasingly growing marijuana on public land in California. This is forcing California to
cantend with not only marijuana smuggled info the state, but also with marijuana grown
in California for distribution to other parts of the U.S. where prices tend fo be higher.??

* In June 2013, following a monthlong investigation by special agents of the Califor-
nia Department of Justice, officials arrested four suspected Surefio gang members in
Sacramento County and seized more than 7,000 marijuana plants and 100 pounds
of processed marijuana with an esfimated street value of $2 millian.24

Figure 6
Counties with Task Force Seizures of Processed Marijuana
in Excess of 1,000 Pounds
{FY 2012-2013)
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In the 2012-2013 fiscal year {from the beginning of July o the end of June}, the central
and southern parts of California accounted for the vast majority of processed marijuana
seizures. Los Angeles Counly olone accounted for 54 percent {or 43,090 pounds) of
statewide seizures.

The outdoor production of marijuana takes place primarily on public land in the Sac-
ramento and San Joaquin Valleys, including within California’s national forests, and
creates a host of problems within the state. Worker exploitation is common, as the
growing areas are offen operated by Mexican nationals who are smuggled into the
country and then forced to work to pay off a smuggling debt.?° In addition, outdoor
marijuana fields produce significant environmental harms stemming from growers’ use
of pesticides, rodenticides, and ferfilizers on the crops to expedite the growing process
and protect the crops from insects or wild animals.? Fires are also a threat particularly
associated with outdoor cultivation. In August 2009, suspected Mexican drug traffick-
ing organization workers tending to a 30,000-plant marijuana field in the Los Padres
National Forest near Santa Barbara sparked o 136-square mile fire 77

in 20122013, Northern and Ceniral California represented the most significant hot
spots for outdoor marijuana cultivation. Of almost 1.5 million plants seized by state
and local law enforcement in 2012-2013, the top five counties accounted for over 45
percent of the total sialewide seizures.

Figure 7
Task Force Seizures of Outdoor Marijuana

Counties With Most Seized O_utdoor Marijuana (FY 2012-2013)

1. Sacramenio 181,541 plants
2. Madera 139,238 plants
3. Tulare 129,899 plants
4. Shasta 124,477 plants
5. Fresno 93,476 plants
Statewide Total 1,470,748 plants
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In response to demand for high-grade marijuana (which can sell for up to 30 times the
price of low-grade marijuana}, Mexico-based drug trafficking organizations, as well as
Asian organized crime groups, are growing increasing amounts of high-grade marijuc-
na in indoor facilities in Alameda, Santa Clara, San Benito and Merced counties, and
in Mexico. The state is also experiencing heavy indoor marijuana cultivation acfivity in
the Bay Area, which low enforcement has attributed to the growing presence of Asian
fransnational eriminol organizations like the Asian Warriors.?®  The fop six counties
account for approximately 80 percent of statewide tofals, with Alameda, Santa Clara,
and Son Benito counties making up three of these jurisdictions.

Figure 8
Task Force Seizures of Indoor Marijuana

Counties With Most Seized Indoor Marijuana (FY 2012-2013)

1. Shasta 11,138 planis
2. Mendocino 5,211 plants
3. Merced 4,155 plants
4. Alameda 3,541 plants
5. Santa Clara . 3,153 plants
6. San Benito 2,937 plants
Statewide Total 37,949 plants
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California has also witnessed an increase in recent yeors in the availability of wholesale
methamphetamine, paricularly its most potent form, “ice,” with the Sinaloa cartel driving
supply.? California is now the primary source for methamphetamine nationwide with
as much as 70 percent of the U.S. fareign supply of methamphetamine being trafficked
through the San Diego point of eniry alone.*® Mexican drug trafficking organizations
obfain multifon shipments of precursor chemicals, such as ephedrine and pseudo-
ephedrine, from countries without strict chemical export regulations, like China or India.
They then produce increasing amounts af methamphetamine in large “superlabs” inside
Mexico,*! a substantial percentage af which is destined for California.

On October 8, 2013, agents from the Department of Justice-run Inland Crackdown
Allied Task Force arrested faur suspected members of La Familia Michoacana in
San Bernardino County after seizing more than 100 pounds of methamphetamineg,
@ pounds of cocaine, and half a pound af heroin. The streef value of these narcotics
totaled nearly $6 million.32 Officials alleged that fransnational criminal organiza-
tion members imparted the drugs fram Mexico and then distributed them to street
gang dealers in California and ather siates.

According to the Office of National Drug Control Policy’s National Methamphetamine
and Pharmaceuticals Initiative, seizures af methamphetamine at points of entry along
the U.S. southwest border have increased steadily over the past four years. As nated in
Figure 9, methamphetamine seizures ot California points of entry have more than
tripled between 2009 and 2013 and now dwarf seizures in our sister border states.



226

Figure 9
Southwest Border Methamphetamine Seizures at Poinis of Entry {Kilograms)
(2009-2013)
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Saurce: CA State Threat Assessment Center {dato from Cffice of National Drug Conirol Policy, National
Methomphelomine and Pharmaceuticals Initiotive]

Once "ice” has been smuggled info the state, two counties are now the destinations of
choice for distribution. In 2012-2013, Los Angeles County in the south and Merced
County in the Central Valley accounted for more than 66 percent of the “ice” seized in
California {Figure 10,

Figure 10
Task Force Seizures of lce

Counties With Most Seized lce {FY 2012-2013)

1. los Angeles 1,605 lbs.
2. Merced 475 Ibs.
3. Fresno 206 Ibs.
4. Riverside 196 lbs.
5. Orange 177 lbs.
6. San Mateo 177 lbs.
Statewide Total 3,146 lbs.
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In other schemes, fransnational criminal organization operatives refine methamphet
amine in labs here in California, a majority of which can be found in the Central
Valley. As with the cultivation of marijuana, these methamphetamine labs can cause
severe environmental damage by confaminating manufacturing locations with hazardous
chemicals. But meth labs pose an additional risk as well: they expose Californians to
the potential for explosions due to the hazardous, often flammable, chemicals used to
make methamphetamine. For example, in March 2012, officers in search of a stolen
Apple iPad entered a San Jose apartment®® only io discover it was being used as a
“refining lab” by a suspected Mexicobased fransnational criminal organization to
convert unrefined methamphetamine into the highly dangerous crystal methamphet
amine. 3 Subsequent festing revealed exiensive contaminalion of both the apartment
and adjacent residential units, which required substantial decontamination efforts.*

The rise in methamphetamine trafficking by drug cartels reinforces the need for robust
funding for law enforcement. In this regard, federal funding is crifical. In the
Consolidated Appropriations Act of 2014 {Public Law No. 113-76), Congress
approved Fiscal Year 2014 appropriations totaling $7.5 million toward the creation
of a methamphetamine grant program. This fimely and innovative program — which
will be administered by the Community Oriented Policing Services Office in the U.S.
Depariment of Justice — provides for competifive grants fo state law enforcement agencies
fo combat methamphetamine production and trafficking in their states. The California
Attorney General's Office and other state and national law enforcement leaders ~
including those from Alabama, Kentucky, Mississiopi, Missouri, Tennessee and the
National Narcotic Officers’ Association Caalition — developed and advocated for the
program’s creation. And with the support and feadership of California’s congressional
delegation, states received a crifical federal funding stream to further fight the drug car-
iels’ lucrative methamphetamine trafficking trade. For California, this grant opportunity
comes at an important time when an aggressive law enforcement response is vital o
effectively combatting transnational criminal organizations.

As prescription drug abuse becomes one of the fastest growing drug problems in Califor-
nia and across the country, law enforcement officials have observed an increase in the
trafficking of pharmaceutical drugs (such as Hydrocodone, Oxycodone, Ritalin, Xanax,
Morphine, Alprazolam, Diazepam, and Benzodiazepine] across the California-Mexico
border.? In some of these schemes, Mexican pharmacies fill prescripfions without a
legitimate prescription and the drugs are smuggled into California. The drugs are then
packaged and shipped via commercial mail services, frequently to cusiomers who
ordered the drugs over the Infernet.¥”  In recent years, border agents have seen an upfick
in seizure incidents involving prescription drugs.

16
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On September 11, 2012, border agents seized 637 Hydrocodone tablets, 198
Oxycodone fablets, 120 Ritalin tablets, 56 Morphine tablets, and $1,406 in U.S.
currency when they stopped two women at the San Ysidro border crossing.®® The
women admitted that they were working with a Mexico-based transnational crimi-
nal organization that fook orders over the Infernet for prescription drugs, smuggled
them from Tijuana to San Diego, and then shipped them throughout the U.S.%
Such seizures have become commonplace.*

in other schemes, stolen or illegally-acauired prescription drugs are smuggled out of
Cadlifornia to Mexican pharmacies for distribution by drug trafficking organizations in
Mexico or back to the U.S. market.!

in August, 2011, officials broke up such a ring with the arrest of 15 individuals
operating a large U.S -Mexico drug trafficking organization.®? The group would
acquire wholesale quantities of cantrolled pharmaceutical drugs such as OxyContin
and Hydrocodone, and smuggle them fo Mexico for sale. The cash was then brought
back into the United States fo finance criminal operations.*® Border stops thraughout
the tworyear investigation resulted in the seizure of 1,288 OxyContin pills, 9,500
Hydrocodone pills, and more than $66,000 in U.S. currency.*

While these narcortrafficking frends reflect a growing diversification of fransnational criminad
organizations, California has experienced a decline in the trafficking of cocaine info the
state. Although Mexico-based drug trafficking organizations remain the primary whole-
sale suppliers of cocaine in the U.S., they have reduced their trafficking efforts in recent
years as nafionwide usage and demand have declined.** For example, cocaine seir
zures decreased by 50 percent in California in the last year, though counly-level seizure
data shows that cocaine remains a subsiantial problem in California. Los Angeles Counly
topped the list with aver 58 percent of statewide seizure fotals.

Figure 11
Task Force Seizures of Cocaine

Counties With Most Seized Cocaine (FY 2012-2013)

1. los Angeles 1048 ibs.
2. Imperial 457 Ibs.
3. Riverside 135 lbs.
4. Fresno 68 lbs.
Statewide Total 1,796 lbs.
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Trafficking Humans Is Almost as Profitable as Trafficking Drugs

Transnational eriminal organizations and gangs are also finding human trafficking 1o
be a lucrative and growing criminal enterprise. In fact, human trafficking is believed to
be one of the most profitable criminal activities, with estimates of profit ranging from
$13,000 annually per forced laborer to as much as $ 100,000 or more annually per
sex trafficking victim. According fo the latest estimates fram the U.S. Department of
State, 27 million people are trafficked each year worldwide, with 18,000 to 20,000
vicims in the U.S. alone.* Based on these figures, revenue from human trofficking
could be as high as $32 billion per year worldwide and at least $9.5 billian annu-
ally in the U.S.47 Transnatienal criminal organizations are motivated not only by these
high profits, but dlso by a frequently held nofion among criminals that human trafficking
carries with i a lower risk of detection, allows for the renewable exploitation of their
human “commadities,” and risks lighter criminal punishment than narcotics trafficking.

As highlighted in the California Department of Justice’s The State of Human Trafficking
in California, 2012, California is one of the states most affected by human traffick-
ing, due in part fo ifs proximity to the U.S. southwest barder, its robust economy, and
a large immigrant population.#® Over the past two vears, California’s nine regianal
Human Trafficking Task Farces identified more than 1,300 human trafficking victims,
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Figure 12
Human Trafficking Arrests Under California Law
(2001-2013)
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though the octual number of victims statewide is almost certainly significantly larger.4?
A maijority of these victims, approximately 56 percent, were rafficked for the purpose
of sexual exploitation, while 21 percent were destined for forced labor*® largely due
fo increased public and law enforcement awareness of the issue, arrests under two
key human trafficking statutes — human trafficking for forced labor {CA Penal Code,
§236.1{a)} and sex trafficking of minors {CA Penal Code, §236.1(c}) - have

increased exponentially in the past six years, as shown in Figure 12.

Virtually all types of transnational criminal arganizations in California participate in
human trofficking in one form or another. Asian and Eurasian transnational criminal
rings and gangs like the Asian Gangsters and Armenian Power are key facilitators of
domestic and international human trafficking in California, particularly sex rafficking.
They typically traffic victims of a similar ethnic background, using their cultural knowk
edge and ties to ethnic communities fo their advaniage.

in January 2013, special agents from the California Department of Justice, building off
an investigation by the FBI, arrested five suspects accused of running a human trafficking
nefwork that spanned several northern California counties. Young women, aged 21 o
30, were trafficked from Mexico and sold for sex to as many as 20 dlients in a single
day. The sex acts occurred in brothels identified in Chico, Stockion, Yuba City, Fairfield,
and Sacramento. In May 2013, three of the men pleaded no contest fo conspiracy fo
commit pimping and pandering charges and were senienced to three years in prison.’
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Cadlifornia Is a Gateway in the Criminal Firearms Trade

Increasingly, firearms are being trafficked through California to Mexicobased
transnational criminal organizations. Growing narcoticstelated violence in Mexico
since 2006 and the needs of Mexican criminal organizations to control lucrative drug
irafficking routes, combined with restrictive firearms laws in Mexico, have led these
organizations to source firearms outside of Mexica.52 These organizations, specifically
the Sinaloa cartel, los Zetas, and the Gulf cartel, are the leading weapons traffickers
in the U.S. They utilize their existing U.S “based narcotics frafficking and money laun-
dering infrastructures to facilitate weapons trafficking back to Mexico, with firearms
frequently trafficked by the same couriers through the same routes. >

A recent study esfimates that 252,000 guns cross the U.S.-Mexico border each year,
with fewer than 15 percent seized.® Although the firearms are not necessarily pur-
chased in California due to California’s own robust gun laws, this state is increasingly the
gateway through which Mexico-based fransnational criminal organizations move weap-
ons obtained in other siates via straw buyers to Mexico, making reverse use of existing
drug trafficking routes 5 For example, over 20,000 firearms — predominantly handguns
— were recovered in California in 2012 alone {Figure 13). These numbers are consistent
with seizures in past years. These siatistics signal the existence of a vast pool of weapons
that could be af risk to enter the global arms trade.

Figure 13
Total Number of Firearms Recovered in California {2012)

® Handguns (20,885)
& Rifles (5,9959)

& Shotguns (3,939)
@ Machineguns (52)

Source: CA Siate Threat Assessment Center {dato from U.S. DO, Bureau of Alcohel, Tobacco, Firearms and Explosives)
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Money Laundering Corrupts California’s Economy

Just as California is a key portal for drugs to flow into the U.S. and Canada, it is also
at the center of the reverse flow of billions of dollars of illicit bulk cash proceeds
generated by transnational criminal organizations and their criminal associates.
According to the El Paso Intefligence Center [EPIC), a federal central clearinghouse
of data on currency and narcolics seizures, California is one of the top two states in
which narco-dollars are seized and to which seized narco-dollars are destined. ™ As
Figure 14 shows, cash is smuggled from California back to Mexico or points farther
south — often through the same irafficking routes through which drugs, humans, or
weapons were originally smuggled — or is laundered through any number of fraudulent
schemes.” The flow of this fllicit money not only fuels ongoing operations of trans-
national criminal organizations, but also supplies them with the means to expand and
extend their influence across the globe. 5

Figure 14
Bulk Cash Hubs and Routes
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Money laundering is, by definition, a process designed to mislead law enforcement
and mischaracterize the source and origin of the financial proceeds resulting from
criminal aciivities, or “dirty money.” The process typically begins by breaking up large
amounts of money info smaller, less conspicuous sums, which are then deposited, or
"placed,” within the financial system. Through “layering,” the money launderer then
engages in fransactions designed fo distance the money from ifs original illicit source.
For example, the funds might be wired through a series of shell corporation accounts

Figure 15
Typical Money Laundering Scheme
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at various banks around the country, or disguised os payments for nonexistent goods
or services. Finally, to complete the laundering process, the funds are invested in assets
such as real estate or business ventures, and thereby “integrated” info the legitimate
sconomy.®® To avoid detection by law enforcement, transnational criminal organiza-
tions frequently change tactics and engineer new schemes. They also outsaurce certain
functions, such as the transportation and laundering of illicit proceeds, to other entities
to minimize risk of loss or apprehension

23



235

Both federal and California law target money laundering by criminal enterprises. Some
provisions prohibit financial transactions involving funds associated with illegal activi-
ties.%! Other provisions criminalize the mere possession or transportation of illicit drug
proceeds.®? Both federal and state law also impose reporting requirements

on financial institutions with respect fo large transactions. For example, federal law
requires financial institutions to report to financial regulators all currency transactions
over $10,000, as well as multiple currency transactions that aggregate to be more
than $10,000 in a single day.¢® And both federal and state law make it a crime to
break up or “structure” financial fransactions into amounts smaller than $10,000 for
the purpose of avoiding federal mandatory reporting requirements.®

Yet, in addressing “structuring,” there is an imporiant difference in the legal tools that
federal and state prosecutors can bring to bear. Whereas federal law does not require
that the structured transactions be infended 1o hide the fact that money came from
criminal activities or facilitates criminal activities,® California law requires that state
prosecutors prove a money launderer intentionally siructured a financial ransaction fo
disguise that the proceeds were derived from a criminal activity or, alternatively, were
structured to promote or further criminal activity.®¢ That additional requirement imposes
a special burden on California prosecutors, offen obstructing successful prosecution.
As discussed in this Report’s Recommendations {Chapter Six}, California law should be
amended to remove this special burden.

The true scope of the money laundering problem in California is unknown. However,
some expers estimate that approximately 1.5 to 2 percent of gross domestic product
{"GDP")%” is laundered annually.®® Based on California’s $2 trillion GDP in 2012,
approximately $30-40 billion could have been laundered in the state in 2012,

Uncertainty also plagues estimates of the amount of illicit cash proceeds smuggled from
the U.S. to Mexico every vear. Estimates range from $18 billion to as much as $39
billion.”® For its part, California leads the nation in the number of seizures of currency,
commonly referred to by law enforcement as “bulk cash.””! The seizures of bulk cash
increased by 40% in 2011 and remained relatively consistent in 2012 {Figure 16},
possibly reflecting law enforcement’s success in better detecting currency Howing over

the border.

In 2010 and 2012, Mexico enacted a number of antir-money laundering provisions
to combat the flow of illicit cash from the United States into Mexico by limiting foreign
currency cash transactions. As a result of Mexico’s enhanced efforts to combat money
laundering, drug trafficking proceeds are now reportedly returning to the United States
through ports of entry along the Mexican border, from San Ysidro to Calexico.”?
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Figure 16
Bulk Cash Seizures in California
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Federal sources and California financial crime investigators along the border have
nofed a substantial increase in cash imports from Mexico at certain points of entry in
Southern California.”® Individuals, claiming fo be employees of money service busi-
nesses in Mexico {commonly referred to as casas de cambic), with substantial amounts
of bulk cash in duffle bags and backpacks have been witnessed crossing into Cali-
fornia from Mexico. After declaring the amount of cash the individual is bringing into
California to Customs and Treasury officials, the individual goes direcﬂy o neorby
financial insfitutions, kiosks, or ATMs to deposit the imported bulk cash.”* These trends
underscore the need for better cooperation ameng financial regulators and law enforce-
ment fram the federal government, California, other states, and Mexico. This Report's
Recommendations urge these officials 1o develop protocols to more effectively share
information and intelligence that could be used to disrupt illicit crossborder financial
Hows. The Recommendations also emphasize the need to leverage existing partner-
ships for cooperation, such as the Southwest Border Anti-Money Laundering Alliance.
The Attorneys General of California, Arizona, New Mexico, and Texas established
the Alliance in 2010 to enhance and better coordinate investigations and infelligence
sharing related fo money laundering in the U.S.-Mexico border region.”

[ ]
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Conclusion

California has emerged as the epicenter of fransnational criminal organization activity
in the United States. This is due, in part, to a crackdown by the Mexican government
on drug cartels and the resulting fragmentation of the trafficking market, with Sinaloa
emerging as the dominant Mexico-based drug trafficking organization operating in
California. Sinaloa has fueled methamphetamine and marijuana smuggling from Mex-
ico, but domestic culfivation and production of both drugs in California has increased
as well. Transnational criminal organizations are alse facilitating weapons and human
ifoFficking inta and around California and are corrupting regional marketplaces and
financial institutions through their multi-billion dollar meney laundering practices.
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Chapter Three

Transnational Criminal Organizations
and California Gangs: A Growing
Threat to Public Safety

The presence of kansnational ciiminal organizations in Califomia exacts a heavy price on
the state. Transnational criminal organizations contribute significantly to viclence and crimi-
nal activity here, much of it drugr or gangrrelated. The parinering between Mexicobased
drug trafficking organizations and California’s street and prison gangs has spread those
problems throughout the state. Due in part to their coordination with Mexican trafficking
organizations, streef and prison gangs now account for an average of 48 percent of violent
crime in many jurisdictions around the country and up to 90 percent in high trafficking
regions along the U.S.-Mexico border, such as Arizona, California, and Texas.”® Wit
gang membership up 40 percent nationally between 2009 and 2011, California is at
risk for viclent crime, parficularly assault, extortion, home invasion robberies, homicide,
intimidation, shootings, and other viclence associated with fransnational criminal activily, os
well as an increase in arrests for human irafficking offenses and significant seizures of drugs,
weapons, and cash.”” Even Mexico's efforis 1o crack down on drug trafficking below the
border have further frogmented drug trafficking organizations and spurred an increase in
narcoficstelated violence, some of which has spilled over into California.

This drug trafficking and increased gang activity, as well as the viclence such activity
breeds, pose a serious public safety threat to Californians, parficularly our youth. One
Center for Disease Control and Prevention study found that &1 percent of 15-to 24vear
olds murdered in the Cily of Los Angeles between 2003 and 2008 were victims of
gang violence.” In the Cily of long Beach, the rate was almost 70 percent.”? More-
over, a 2006 report from the California Department of Alcohal & Drug Programs found
that the percentage of Californians using illicit drugs was 18 percent above the national
average. More people died from drug abuse in California that year {4,290) than from
any other preveniable couse that year, including motor vehicle accidents {3,293} and
firearms {3,094).8° With about 40,000 drugrelated emergency room visits every year,
and an estimated $22.1 billion economic impact {when factoring in lost productivily,
health care costs, prevention and treatment costs, criminal justice costs, and losses due
to crime), illicit drug use poses a significant threat to California and its people 8 The
problem is of particular concern to California communities already facing significant
challenges from poverly, homelessness, domestic gang activity, and high crime rates. 82

[
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Cdalifornia Faces a Unique Threat of Spillover Violence from Mexico

Some reports suggest that the crackdown on large drug cartels in Mexico has sparked a rash
of violence between cartels and the government and between rival carfelifos. Some of the
violence has spilled over into border states like California. Out of this has emerged “a new
generation of criminals, younger and more willing to break with the discipline meintained by
fradifional structures. 8% According fo data released by the administration of farmer Mexican
President Felipe Calderén, there were more than 47,500 organized crimeelated homicides
between December 2006 and September 2011, with a pariicular spike in violent crime in
Juarez and Tijuana.# Other esfimates place the number of homicides during the Calderén
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administration at closer to 65,000, or roughly 10,000 per year®® This viclence has also
spilled over the border, with conflicts between Mexican drug trafficking organizations resul
ing in homicides and kidnappings in Califonia, Texas, and Arizona. Some analysts fear that
the recent arrest of Sinaloa front mon, Joaguin “El Chapo” Guzman loera, will destabilize the
pawer structure and lead fo increased viclence in the Tijuana Corridor and beyond.

In February 20171, dozens of agents from the California Department of Justice
arrested three defendants in Palmdale, California, in connection with a murderfor-
hire plot. The defendants, Jorge Ernesto Sillas Rocha, Victor Manuel Magana Gon-
zalez, and Daniel Cepallo, were hired fo assassinate five family members in Cali-
fornia in refaliation for a trafficking-related financial debt owed to the Arellano-Félix
Organization {"AFQ"}. The hit men were hired by Juan Francisco Sillas Rocha, a
high-ranking AFO lieutenant apprehended by Mexican federal authorities in Tijuana
inlate 201 1. In late 2013, the San Diego District Attorney’s Office, which pros:
ecuted this case, obtained convictions and sentences of incarceration for all three
defendants (Sillas — 21 vears; Magana — 15 vears; and Cepallo - 5 years).®

In July 2010, Mexican authorities arrested two members of the Barrio Azteca gang,

- an Bl Pasobased street gang. They were accused of killing a U.S. consulate employee
and her husband across the border in Juarez, Mexico, on behalf of the Juarez Carlel.
52 other gang members were also arrested in connection with the murders.?” On this
side of the border, a U.S. border agent was shot and killed by traffickers in a Sinaloar
controlled drug corridor near Nogales, Arizona in December 2010.5¢

California Is Threatened by the Alliance of
Transnational Criminal Organizations with Prison and Street Gangs

In recent years, law enforcement officials in California have witnessed a disturbing new
trend: increasing parinerships between fransnational criminal organizations {particularly
Mexicobased drug trafficking organizations) and prison gangs, like the Mexican Mafia,
and Surefio street gangs. These dlfiances offer significant benefits o both parties. For the
carels, a parinership with a local gang in California allows them fo:

»  Coordinate the distribution of illicit goods in California without having to set foot
on U.S. soil {and thus without placing themselves within the jurisdiction of U.S. law
enforcement].

» Use gangs fo collect drug proceeds, act as enforcers, launder money, smuggle
weapons, commit kidnappings, and identify and scout possible undeveloped profit
generating criminal ventures.

# Use gang members who are U.S, citizens to cross the border with less law enforce-
ment scrufiny.
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Take advantage of sireet gangs’ detailed knowledge of their respeciive areas, connec-
tions o networks for the distribution and retail sale of ilegal drugs, existing fransportation
routes {in the case of outlaw motoreycle gangs), familiarity with law enforcement faciics,
and ability fa respond quickly and effectively to changing local conditions.®

Establish redundancies or alternative partnerships designed fo minimize disruptions
to operations resulting from law enforcement actions.

In exchange for their assistance, prison and street gangs are given a share of the
drug proceeds and are allowed to bypass midlevel wholesale dealers and receive
discounts of up to 50 percent on bulk drug purchases.
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Although transnational criminal orgonizations typically prefer to partner with gangs

of the same ethnicity, they have consistently demonstrated that profits come above all
else. Thus, they will sometimes pariner with the criminal organizations that best achieve
their goals regardless of their initial racial or ethnic preferences. Examples of ethnically-
similar and dissimilar unions include:

# Sinaloa works with the Mexican Mdfia, Surefios gangs, and transnational gangs
like MS-13.%

La Familia Michocdna has fies ta numerous types of
gongs with diverse ethnic backgrounds: criminal street
gangs {Bloods, Crips, Avenues, Nortefios, and Surefios),
prison gangs {Aryan Brothethood, the Mexican Mafia,
and Lo Nuesta Familia}, and traditionally-white motorcy-
cle gangs fike the Hells Angels and Outlaw Matorcycle
Congs.

= Aryan Brotherhood is offiliated with the Mexican
Mafia and Arellano-Félix Organization in drug,
weapans, and stolen vehicle trafficking !

MS-13 and other transnatianal gangs have became
central players in narcotics ond human traffick-

ing in California, partnering with Mexicobased
transnational criminal organizations and Surefios
gangs Io facilitate crossborder smuggling of people
and drugs, sell drugs on the retail market, perform
contract killings, and launder the proceeds through
seemingly legitimate local businesses.??

= Tiny Rascal Gang, which was originally a gang of
Cambodian juveniles, has grown fo include Filipi-
nos, latinos, and African Americans. Their allies
include Asian groups, such as Wah Ching, which
originated in San Francisco in the early 1960s and
is now one of the largest and most ruthless Chinese
transnational criminal organizafions operating in the U.S.3

= Asian transnational criminal organizations from Southeast Asian counties like
Vietnam and Malaysia have ties to Asian street gangs operating in Santa Clara
County, like the Asian Boyz, Asian Warriors, and Asian Gangsters.

(o3
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One of the most significant unions in
recent years between a Mexico-based
fransnational criminal organization and
a prison/sireet gang was the 2011
alliance between La Familia Michoacana
{"lFM"} and the Mexican Mafia. As out
lined in the July 2013 indictment in U.S. v.
Rodriguezlanda (C.D. Cal. 2013,
representatives of the Mexican Mafia
enfered into an agreement in April
20171 with LFM - historically one of the
most significant Mexicobased metham-
phetamine frafficking organizations - fo
help LFM become a dominant distribu-
tor and seller of methamphetamine and
marijuana in Southern California.
Under the agreement, dubbed “The
Project,” the Mexican Mafia would
protect LFM’s drug shipments and sales,
prevent other criminal gangs from
taxing LFM'’s drug shipments and sales,
collect drug debis owed to LFM, and
provide protection fo incarcerated

LFM members in prison and jail. In
exchange, LFM provided approximately
$500,000 to Mexican Mafia leaders
upfront, with o share in drug proceeds
going forward and discounted rates on
methamphetamine for Mexican Mafia
members and associales.

Figure 17
“The Project”
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The Criminal Alliances Have Sparked a Rash of Violence

The deepening associations between Mexican drug trafficking organizations and
gongs in California have, in tum, increased the potential for harm to California. Based
on the best numbers currently available, there were approximately 4,897 gangs and
186,119 gang members in California in August 2013, making California one of the
most gang-dense states in the country.®® In particular, in 2011, two California coun-
ties, Los Angeles and San Bernardino, ranked first and third in the country in terms of
the ratio of gang members to population {Figure 18).9°

The rise of Mexicobased drug cartels af @ time when gang involvement is at record
highs jeopardizes an otherwise encouraging trend in the reduction of crime in recent
years. While the sfate’s homicide rate has reached ifs lowest level since 1966, nearly
30 percent of all killings commitied in California from 2009 through 2012 ~ 1,911
homicides ~ were gangrelated. For example, the City of San Jose reported a 300
percent increase in gangelated homicides between 2010 and 2011. Similarly, the
City of Modesto reported a 213 percent increase in gangelated aggravated assaults
between 2011 and August 2012, with corresponding increases in the number of
both juvenile perpetrators and victims. Seme California jurisdictions have reported that
“gangs are responsible for at least 90 percent of [vialent] crime. "%

This is due in part to ferritorial battles as transnational erimina! organizations and gangs
expand their operations info new ferritories. For example, in order to expond their field of
influence inio Northern Californio, Mexican drug cartels somefimes rely on esiablished
connections with Surefia gangs based out of Southemn California. However, the historic an-
fipathy between Surefios and Nortefios creates friction when Surefio gang members move
into regions confrolled by Nortefios. This dynamic is seen in places fike San Jose where, in
January 2011, gang members working for @ Mexican drug trafficking organization stormed
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Figure 18
Gangs and Gang Members In California
Identified by Law Enforcement Agencies
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a nighiclub in an attempt fo kidnap the owner over a drug debt.” A shootout ensued
between rival gang affiliates, and three people wers killed. Instances of such violence dem-
onstrate the impact of transnational criminal organizations and gangs competing 1o expand
the geographic scope of their drug distribution networks.

Conclusion

Transnational criminal organization activity poses a significant public safety threat in
Cadlifornia. In particular, clashes between Mexican drug trafficking organizations over
control of profitable trafficking routes have led to increasing violence in Mexico, in Cal-
ifornia, and along the southwestern U.S. border. Transnational criminal organization
reliance on sireet and prison gangs for protection and distribution of ilicit goods has
reenergized existing and dormant gang rivalies, leading to increosed gang casualties
in an era of otherwise declining criminal activify.
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Chapler Four

New Challenges Facing Llaw Enforcement

in Combatting Drug Trafficking

The increased presence of fransnational criminal organizations in California has
created new challenges for low enforcement. As discussed above, the relatively new
allionces between tronsnational criminal organizations and California prison and
steet gangs give transnational criminal organizations both greater organizational
stability and access to more territory. New forms of digital communications
technology, such as smariphones, the Internet, and social media, have made it easier
for criminal networks to coordinate their activities withaut detection and even io
track thelr targets. Moreover, the process of globalization has outpaced the growth
of global governance, creating massive opporunities for criminal organizations fo
grow their business. Finally, new trafficking strategies, including maritime smuggling,
and the use of crossborder tunnels and ultrarlight
aircraft, pose new threats to law enforcement.

Despite these and other challenges, including
massive budget cuts, law enforcement has made
some importani inroads against ransnational
criminal activity in California,

New Technologies Facilitate Gang Activities

Not surprisingly, fransnationol criminal organizations
and gangs have embraced mobile communications
technologies, such as the Internet and celf phonss,
not just to recruit new members and expand their
social networks, but also to build and operate
criminal networks without the geographic proximity
once needed for communication.

Even in California’s prisons, inmates are increasingly
using cell phones to coordinale criminal activities
and fo intimidate or haross other gang members
or innocent people outside prison walls. in 2007,
1,400 illegal communications devices were
confiscated from prisoners. By 2011, the number
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of seizures had eclipsed 15,000, a 104old increase.®® In 2010, there were 200
incidents directly raced back by the California Depariment of Corrections and
Rehabilitation {"CDCR") Investigative Services Unit to inmates using cell phones to
conduct criminal activities from inside CDCR institutions. In 2011, CDCR's Office
of Victim and Survivor Rights and Services recorded 119 contacts made by CDCR
inmates using cell phones to continue viciimizing people from inside CDCR insfitutions.

To address this problem, CDCR implemented an 11-day pilot program in 2017 af two
state prisons in Solano and Vacaville aimed ot curbing the unauthorized use of cell
phones. Using “managed access” technology o block or “jom” signals to unauthorized
devices, officials were able to detect 2,593 illicit wireless devices in the prisons and
24,190 unauthorized communication aftempis. “In one day on one yard in one institution
the system prevented 400 unauthorized devices and blocked 4,000 unauthorized
communication attempts from those devices,” resulting in a 64 percent increase in the
use of authorized payphones.%?

’

Building off the success of this pilot program, CDCR contracted with Global Tel*Link
- @ prison felephone company ~ to develop and implement a three-stage plan 1o install
managed access systems in 34 prisons across the siafe by June 1, 2015. Phase O of
this plan was completed on Cctober 31, 2012, with jamming technology installed at
Avenal State Prison. In Phase | of the plan, 17 additional adult facilities were refrofitied,
with Phase It calling for installations in 16 more adult facilities by June 1, 2015.

The use and adoption of communications fechnology fo engage in transnational criminal
activity has confinued 1o expand beyond just the use of cell phones. Drug wholesalers
can now sell illegal drugs and prescripfion pills over the Internet and track their shipments
online, alerting the intended recipients of these illegal drugs to a possible interception.'®
Some particularly sophisticated networks even use specialized hackers to encrypt and
protect their communications from law enforcement. ' Traffickers also take advantage
of excommerce and Internet banking 1o move money and pay suppliers and operatives
without the risks associated with physicol transfers of money. And human smugglers
similarly make extensive use of email, disposable cell phanes, and encryption systems,
while sex traffickers make sickening use of the Internet to “display the wares in the
cyberspace equivalent of slave auctions.”'%?

Even as communications technology has developed, some transnational criminal
organizations and gangs, particularly prison gangs, have continued to use more
traditional means lo convey messages to their operatives. In one example, o member
of the Mexican Mafia imprisoned in Pelican Bay State Prison issued a “kite,” a small
piece of paper confaining instructions fo Florencia-13, a Surefio street gang in Los
Angeles {Figure 19).7%% The letter outlined rules conceming: {1) governance structure;
{2) drug and prosiitution schemes; (3] dispute resolution systems; {4} rules for contract
kilings; and {5) methods for identifying and punishing informants. 104

o
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Figure 19
“Kite" Issued by Imprisoned Mexican Mafia Leader
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Increased Global Trade Has Made It Harder to Detect lllicit Trafficking

The past quarter century has witnessed unprecedented growth in global trade, finance,
travel, and communication.'® But the process of globalization has outpaced the
growth of global governance, creating massive opportunities for criminal organizations
fo make their business prosper.'® People and goods can move between countries
more cheaply and efficiently than ever before, making it harder to distinguish between
licit and illicit fransfers.'%

Taking advantage of these developments, transnational criminol organizations have
“diversified, gone global and reached macroeconomic proportions,” with illicit goods
frequently sourced from one continent, trafficked through another, and sold on a third. 19
In this way, the criminal underworld has become inexiricably tied to the global economy,
with fransnational criminal orgonizations using trade, banking, and communications
networks (whether shiopi ing routes, financial centers, or the Internet) to traffic growing
quantities of contraband. !

Transnational criminal organizations engaged in drug, human, and firearm trafficking
have responded fo globalizotion and increased international trade by adapting
their sirategies and methods o exploit the heavy crossborder flows of goods and
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Figure 20
Growth in International Trade {1948-2008)
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Source: Prof. Steve Suranovic, Infernational Trade: Theory and Policy (2010}

people. 2 Moreover, faced with enhanced border security regimens resulting from
the terrorist attacks of September 11, 2001, they have modified traditional forms of
concealment and developed new methods to evade detection at the California-Mexico
border.*® This increosing level of operational awareness and sophistication presents o
unique challenge for local, state, and federal low enforcement personnel in California.

Historically, the vast majority of all narcotics, weapens, and human smuggling by
transnational criminal organizations has been done over land, where transnational
organizations can exploif the high vehicle and pedesfrion traffic ot border Crossings.
As a result, the most popular smuggling methods of Mexico-based criminal
organizations to fraffic smaller quantities of narcotics into California have been
pedestrian couriers and privately-owned vehicles, particularly those with hidden
compartments in the engine, car frame, gas tonk, trunk, tires, and seats.

For larger shipments, Mexico-based drug trafficking organizations have frequently used

commercial vehicles to move narcotics, weapons, and humans across the U.S. border,

By hiding drugs, weapons, or persons within otherwise legitimate freight transported by
commercial trucks, these traffickers have exploited opportunities arising from the growth
of legitimate intemnational frade.
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In U.S. v. Molinero (C.D. Cal. 2013}, a Mexicobased drug trafficking organization
smuggled over a period of two years over 36 kilograms of heroin, over 30
kilograms of cocaine, and more than 2,400 pounds of methamphetamine inside
PVC pipes. These pipes were further concealed in tractor trailer axles on cammercial
trucks driven across the border in Arizona and routed 1o los Angeles for distribution.

Similarly, in U.S. v. Mendoza-Haro (D. Colo. 2012), prasecutors alleged that
Mexicobased fraffickers transported methamphetamine and bulk cash between
Calorado and California, in some instances hiding drugs in laads of milk and, in
at least one instance, sirapping cash to the body of a miner as he was driven from
Colorado ta California.

Although these smuggling methods remain popular, they are highly vulnerable
to interdiction. Consequently, Mexican drug trafficking organizations have more
recently begun fo utilize a number of sirategies to reduce the risks of detection
and seizure:

*  Lookouts, cammonly known as halcones, are frequently used to monitor border
crossings, recognize vulnerabilities of ports of entry, and detect periods of
decreased law enforcement presence.

* lllegal drugs are sometimes transported in convoys, with lead cars intended to
be inspected by barder agents, thereby decreasing the chances that subsequent
loads will be seized.

+  Recently, cartels have begun to smuggle methamphetamine, cocaine, and heroin
info the U.S. in liquid form. The narcotics are dissolved into liquid in Mexico,
smuggled across the border, and then converted back fo powder or crystalline
form for distribution. Trafficking via this method can retain up to 9O percent purity
or better, depending upon the capabilities of the conversion lab.

Transnational Criminal Organizations Are Finding Alternatives
to Ports of Entry

While land-based trafficking through ports of entry remains the most common
trafficking strategy, transnational criminal organizations are increasingly shifiing
resources fo maritime and air trafficking.'1? These trafficking methods include
the use of panga boals and uliraight aireraft, as well as crossborder tunnels, all
of which have proven challenging for low enforcement to monitor or intercept.

Transnational criminal organizations are increasingly exploiting California’s extensive
coostline and beaches fo smuggle narcotics and people into the state. Pangas, also

39
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Figure 21
“Super Panga” Boat Found in Santa Barbara County

Sousce: Santa Barbara County Sheriff’s Office {2013}

known as lanchas, are the primary maritime trafficking threat to California. These
low profile fishing vessels — between 20 and 38 feet in length — are fast {over 40
knots), effective, and economical. Most importantly, due to their fiberglass construction
and low profile, pangas are extremely difficult fo detect by radar or night vision.
This, coupled with the sheer size of California’s coastline, means that most panga
discoveries are made either through tips or by happenstance.

Typically, pangas are launched from coastal communities in Baja California, such as
Rosarito Beach, with few crew members. The vessels then sail north, offen to a staging
area well within internafional waters, before moving at high speeds into California to
offload their illicit cargo.’ The Sinaloa cartel is the primary Mexican cartel conducting
panga smuggling operations along California’s coast. In recent months, U.S. Coast
Guard crews and local officials have interdicted suspected Sinaloa-affiliated “super
panga” vessels capable of carrying several thousand pounds of drugs. The super panga
above was designed o carry as much as 10-12 tons of marijuana {Figure 21}.

The increasing reliance on panga-based maritime smuggling by Mexico-based drug
trafficking organizations is evidenced by seizure activity over the past several years.
Panga boat interceptions doubled between 20092010 and 20102011, while panga
drug seizures have increased significantly in recent years, with seizures of marijuana from

pangas ballooning from 3,800 pounds in 2008 to 120,000 pounds in 2012114
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Figure 22
Panga Boat Smuggling Routes (2010-2013)
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These statistics correspond with a period of decreasing marijuana seizures at land
border crossings, suggesting a shift in the strategy of Mexican drug rings foward
exploiting the vastness of the sea in order to smuggle drugs into the state. '

The majority of panga incidents before 2010 were confined to the Southern
California coastline between San Diego and Llos Angeles. However, there are now
indications of panga operations that head further north along the coast beyond
Ventura, Santa Barbara, and San Luis Obispo Counties, with landings reported as
far north as Santa Cruz and Monterrey Counties {Figure 22).11¢

+  Santa Cruz County: On September 30, 20183, a 204oot panga wrecked off
the shore of Four Mile Beach north of Santa Cruz. Eighty pounds of marijuana
washed ashore, though officials suspected the craft was originally carrying
considerably more.’'” This followed a similar incident on July 27, 2013, when a
panga was discovered near Bonny Doon Beach in Santa Cruz carrying 1,200
pounds of marijuana valued at $2.1 million. !



253

San Luis Obispo County: On September 11, 2013, San Luis Obispo County Sheriff
deputies and siate park rangers discovered a beached 30Hoot panga vessel near San
Simeon State Park Campground. In addition, officers found @ 30-pound package of
marijuana with a reported street value of $18,0CC. Investigators believe iraffickers
offloaded several thousands of pounds of marijuana from the boat the night before. 11

Santa Barbara County: The first confirmed panga landing in Santa Barbara Counly
occurred in March 2010, when over one ton of marijuana was recovered. 120
However, review of a GPS device found on the panga revealed frequent frips

to San Luis Obispo County.'?! Since then, Santa Barbara has experienced a
sfeady increase in panga recoveries, with 8 panga incidents in 2011 and 21
panga incidents in 2012.122 Officials state that about one out of every five
panga boats intercepted contains human cargo.'?® Moreaver, some intercepted
pangas have been operated by unaccompanied juveniles, including one off

the coast of Santa Barbara that contained three females aged 11, 14, and 17
years old. 1?4
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San Diego County: In recent incidents, U.S. Coast Guard crews patrolling the San
Diego coastline interdicted a super panga carrying 122 bales of marijuana weighing
2,900 pounds, and a panga that carried $210,000 worth of the drug “bath sals.”125

ICIHS

£y !
» 10T L

The use of pangas by Mexico-based drug frafficking organizations presents new
threats to agents frying to prevent the flow of illicit goods into California. Interdiction
efforts by the U.S. Coast Guard or local law enforcement officials have led to high-
speed chases, with smugglers trying to dispose of their illegal cargo before being
detained. In one tragic incident in December 2012, a Coast Guard Chief Petty
Officer was killed off the coast of Santa Barbara when a Sinaloa-affiliated panga
intentionally rammed an inflatable Coast Guard boat. ¢ In another incident in
October 2013, the Coast Guard apprehended a panga boat carrying 31 bales of
marijuana {with a street value between $2 million and $3 million) after an extended
high-speed chase off the shore of San Diego.'?”

In contrast to cheap, often one-use pangas, crossborder tunnels are a significant
investment for Mexico-based drug trafficking organizations. These organizations are
increasingly exploiting specific areas underneath the California-Mexico border at
places such as San Ysidro, Otay Mesa, and Calexico, due in part fo limited law
enforcement resources to counteract the subterranean threat. 28 Cross-border tunnels
primarily facilitate multiton shipments of narcotics from Mexico to the U.S., but are
also used for smuggling people. According to the U.S. Department of Homeland
Security, approximately 169,000 pounds of narcotics, valued in excess of $200
million, have been seized from cross-border tunnels since 1990.129 The Sinaloa
cartel is the main Mexico-based transnational criminal organization suspected of
constructing crossborder tunnels. Indeed, the vast majority of cross-border tunnels
are discovered in California and Arizona, sites for Sinaloarconirolled territories. 120

Crossborder tunnels range in sophistication from the rudimentary to highly
sophisticated.'®! Sophisticated funnels are extremely welkconstructed and can sfrefch
for more than 2,000 feet, using a system of ventilation, lighting, ond rail.132

Since the 1990s, more than 161 crossborder tunnels have been discovered, with
more than 75 detfected since 2006.'% According to DHS, crossborder tunneling
activity has increased 80 percent since 2008, with California leading the nation in
the number of sophisticated tunnels discovered. %
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Ultrarlight aircraft are single-pilot, threeswheeled platforms that use hang-gliders and
single-propeller engines 1o fly in excess of 70 miles per hour. They are inexpensive
and can exploit the vast airspace along rural strefches of the CaliforniaMexico border
to drop hundreds of pounds of narcotics at designated drop locations in agricultural
fields, rural roads, or the desert in San Diego and imperial Counties {Figure 25).

Since 2008, when the first eight sightings were reported, there have been more than
200 incidents involving uliradights. For example, on August 29, 2013, U.S. Customs
and Border Profection agents found an obandoned ultrarlight aircraft in the Southern
Cdlifornia desert community of Niland, near the Mexican border. Agents found nearly
190 pounds of marijuana and 13 pounds of methamphetamine valued in excess of

a halfmillion dollars still strapped to the aircraft. '35 While the frequency of ultrarlight
incursions is likely to increase in the near term, ifs significance as an emerging frafficking
threot will not likely outpace panga maritime smuggling or cross-border tunnels given
the cargo limitations of the aircrafts. However, as drone technology develops and
becomes more widely available, law enforcement will have to be prepared to contend
with these unmanned aerial trafficking threats.

Figure 25
Seized Ultra-Light Aircraft

Source: U.S. Department of Homeland Security, U.S. Customs and Border Protection
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Globalization Creates New Money Laundering Threats

As globalization increases and California’s parficipation in international rade continues
fo infensify, transnational criminal organizations have exploited the associated increase in
the volume of goods and services crossing internafional boundaries to disguise, launder,
and smuggle the money they reap from the sale of drugs and trafficking of persons. One
example of this phenomenon is frade-bosed money laundering.

47
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An integral part of the Pacific Rim economic community and, on its own, one of
the world’s largest economies, California is a major hub for international frade and
commerce.’® In 2012, international frade flowing through California’s ports totaled
$579.6 billion."¥ los Angeles exported $121.3 billion worth of goods and imported
$282.6 billion in foreign goods. Combined, Los Angeles’ imports and exports
represent more than 69 percent of California’s total international port trode. '3

Colifornia’s substantial international trade provides a platform for complex trade-
based money laundering schemes 1o flourish. %7 In these schemes, cash derived from
criminal activity is laundered through trade and commerce transactions that appear
to be legitimate.'*® While rade-based money laundering in the U.S. has not been
studied systematically, some experts eslimate it fo be the most significant method
used to launder money from the country. Not surprisingly, fransnational criminal
organizations are using it with increasing frequency. ™!

One mechonism used by these organizations to finance trade-based money
laundering is the Black Market Peso Exchange (Figure 26). The scheme exemplifies
a trend towards decentralizing and outsourcing money laundering functions to limit
exposure to criminal liability.

In the Black Market Peso Exchonge scheme, a transnational criminal organizotion’s
money laundering is outsourced to a Money Laundering Organization {Peso Broker),
which helps finance an international trade transaction using cash derived from
criminal activity, such as the sale of drugs. The Peso Broker arranges for the delivery
of a trafficker's drug cash to a U.S. vendor 1o pay for goods ordered by a business
customer based in Mexico. The trade goods are then shipped to Mexico and sold by
the Mexican business customer. The Mexican business customer reimburses the Peso
Broker, in pesos, for the dollars used to purchase the U.S. trade goods. The Peso
Broker, in turn, pays the fransnational criminal organization, in pesos, the omount of
illicit drug money used to finance the international trade transaction.

In this way, the transnational criminal organization has transferred the narcodollars
from the U.S. to Mexico and, for a relatively small fee, has effectively converted the
proceeds to Mexican pesos. The Mexican business has also reduced its costs in
conducting an infernational trade transaction, thus increasing its profit margin. The Peso
Broker has made a commission from both the tronsnational criminal organization and
the Mexican business customer without exposing itself to criminal liability associated
with the smuggling and distribution of narcotics. And the U.S. vendor, a business
engaged in international frade and commerce, has generated a profitable cash
fransaction, increasing its market share over its competitors.
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Figure 26
Trade-based Money Laundering Scheme
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The laundering of cash drug proceeds through products and hard goods has come
under scrutiny by law enforcement in California. In cases from 2010 1o 2013, the
federal government has prosecuted several Los Angeles-based international trade
vendors and their owners who were engaged in laundering transnational criminal
organization cash drug proceeds through the sale of sitk flowers and toy bears. The
three companies, Angel Toy Corporation, Woody Toys, Inc., and Peace and Rich,
collectively laundered approximately $17.7 million in U.S. curency through trade-
based money laundering schemes. 42

All three vendors received significant amounts of bulk cash from third parties {drug
money couriers} fo pay for infernational orders by Mexican and Colombian businesses
seeking delivery of foys and o silk flowers. Bulk cash deliveries in amounts exceeding
$10,000 were then broken up into smaller amounts by the defendant businesses

before being deposited to avoid triggering notice requirements by the banks to federal
regulators. Angel Toy executed approximately 63 structured cash deposits, while Woody

49
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Toys involved approximately 59, and Peace and Rich involved approximately 151,
Anonymously structured cash bank deposits were funneled from various cities around
the country, including New York City, Chicagoe, and laredo, Texas, to the defendants’
business bank accounts, with credit assigned fo the international cusiomers,

Due to the substantial amount of illicit drug proceeds Howing through the community
and the willingness of some Los Angeles business owners to launder money on
behalf of transnational criminal organizations, law enforcement officials consider
los Angeles and its many specialty business districts — the toy, jewelry, flower,
garment and fashion districts — 1o be a “Mecca for narcodollars” and a "targetrich
environment” for money faundering. !4

Conclusion

The adaptability ond fluidity of modern-day transnational criminal organizations
ensures constant new challenges for law enforcement officials. Transnational criminal
organizations in Californic are taking advantage of new technologies fo communicate,
recruit, propagandize, and intimidate. Transnational criminal organizations have
also used the increase in global trade to mask their trafficking activities, increasingly
relying on panga boats to transport drugs, weapons, and human cargo from

Mexico up the coast into California. These organizations have further proven highly
sophisficated in exploiting the complexities of intlernatioral commerce fo disguise,
launder, and smuggle money made from the sale of drugs

and frafficking of persons.
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Chapter Five

High-Tech Crime: A New Frontier for

Transnational Criminal Organizations

The emergence of the Internet and of a global society linked together by high-speed
information networks has fransformed the ways in which busingesses, governments,
ond indiiduals communicate and engage in commerce. Sellers on one side of the
world can now adverfise directly fo buyers on another side of the world. Seles and
financial transactions can iake ploce instantaneously and anywhere there is an Infernet
connection. And goods and services themselves are increasingly being delivered
digitally through the Internst. The benefits of these fransformations for the global
ecanomy, ond ulimately for consumers, have been dramalic. At the same time, these
transformations have also given rise lo a new set of dangers, as some of the same
technologies that enable people across the globe to connect instantanecusly with one
another and exchange money o information also facilitate criminal exploiiation:

¢ Dangers posed to our information systems and networks. information systems
ond networks serve as the primary platform for our digital economy, while af the
some time house the sensitive personal information of millions of consumers
ond citizens. Highly wulnerable to intrusion and manipulation, these systems and
networks are regularly breached. As a resull, millions have been subjected ta
identity theft and fraud, fo say nothing of the severe domage this couses to the
overall economy.

¢ Dangers stemming from consumer vulnerability in the online marketplace.
As consumer trust in online commerce has grown, so also has criminal interest in
exploiting that trust. The result is an explosion in Internetreliant scams aimed at
defrauding unsuspecting consumers. Every yeor, thousands of Americans report
being victims of online marketing fraud schemes and suffering losses exceeding
tens of millions of dollars as a result.’** The losses of Californians are higher than
thase of residents of any other siaie.'#

» Dangers arising from Infernetenabled markets for illicit goods ond content. The
Internet has helped foster new economic madels fueling the sale and distribution of
counterfeit goods, counterfeit pharmaceuticals, pirated entertainment content, ilfegal
drugs, and ¢hild pornography. These markets not only enable criminals to profit
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from illicit goods and content, but also further fuel the growth of the underlying illicit
aclivities. The Mexican Attorney General estimated in 2009 that the fotal revenues
from La Familia’s sophisticated network for distributing counterfeit movies, music,
and software could be more than $2 million a day. 4

Eager to exploit these vulnerabilities in their quest for profit and power, organized crime
has developed increasingly sophisticated techniques and patterns of organization. The
result is o new generation of fransnational criminal organizations that are more flexible,
decentralized, and global than ever before.

Transnational Criminal Organizations Are Targeting Information
Systems and Networks for Attack and Exploitation

The digital infrastructure upon which consumers, businesses, and government all rely fo
store, process, and share information is highly vulnerable to attacks by sophisticated
assailants operating remotely. Once breached, this infrastructure affords assailants the
freedom to impersonate legitimate users, assume their privileges, and ultimately steal
from them. According to the White House, cybercrime “costs consumers billions of
dollars annually, threatens sensitive corporate and government computer networks, and
undermines worldwide confidence in the international financial system.”!'4

These dangers are particularly acute in California. By a large margin, California tops
all states in the number of hacked systems, the number of computer systems infected
by malware, the number of victims of Internet crimes, the losses suffered as a result of
those crimes, and the number of victims of identity fraud. In addition, because of the
outsized role new fechnologies and mass-media entertainment play in its information-
based economy, California is particularly vulnerable when its networks become
infected and its intellectual property is stolen.

In 2012, the Privacy Rights Clearinghouse recorded af least 331 breaches in the
U.S. caused by criminals who were purposefully irying to compromise databases or
networks. '8 Seventeen percent of these infentional breaches occurred in California
- a far higher percentage than in any other state — which, in turn, confributed fo
putting at risk the sensitive personal information of at least 2.5 million Californians
that year. 1% At the same time, 12.6 million U.S. adults = or 5.3 percent of the adult
population = became victims of identity fraud in 2012. Costs associated with this
pool of victims are estimated o be a staggering $21 billion. '

The data represenied in Figure 27 shows that the problem is getfing worse. Between
2009 and 2012, the number of intentional breaches in the U.S. jumped by 280
percent.'> With new breaches now numbering in the hundreds per year, the rate of
increase may be finally slowing, but it remains high. Between 2011 and 2012 alone,
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Figure 27
Number of Intentional Data Breaches Designed to Compromise Systems
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the number of breaches rose by 32 percent nationwide and by 27 percent
in California, while the number of identity fraud victims in the U.S. increased by
8 percent.'3?

When cybercrime first emerged, it was mosily orchestrated by people with sirong
technical skills who primarily wanted to enhance their reputation and popularity
within a relatively small hacker network.'5% Those days are over. As the potential
profitability of cybercrime has become clearer, it has atiracted a flood of individuals
and groups with more pecuniary motives. '

There are several ways in which criminals can engineer breaches of databases,
networks, and computer systems.

» In a phishing atfack, a victim is tricked info giving an assailant system access by
being directed to @ website that purports to be that of the victim’s financial insitution.
This website asks the unsuspecting victim fo enter his account number, username,
password, and other personal identification information. Although the website is
in fact a fake, the victim frequently complies with the request because the website
appears to be legitimate ~ complete with bank lagos and legal disclaimers.

53
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»  An assailant may also frick a victim info installing malware — or malicious software
~ on a fargeted computer system. This malware is usually installed surreptitiously
after the victim is induced to click on an attachment or link embedded in an email
message. In one recent case, an email appeared as if it were from the National
Center for Missing and Exploited Children.!%* Once installed, malware con redirect
information within a system to the assailant’s computer. Some types of malware
can log a user's keystrokes or record screen shots whenever a victim attempts fo
connect fo a targeted financial website and enter account information.'5¢ Other
lypes are even more sophisticated. “Web injects” associated with the Gozi virus
and the Citadel botnet, for example, actually dlier how the webpages of particular
banks appear on infected computers in order to trick a victim info divulging sensitive
information {Figure 28).'%7

Figure 28
Webpage Screen Shot of a “Web Inject”
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= “Skimming” is a type of attack that targets payment card networks in particular. It
involves the installation of devices at credit/debit card terminals {usually located at
gas stations o retail stores) that surreptitiously record card information as cards are
swiped and PINs entered [Figure 29).
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Figure 29

Skimmer Placed in a Gas Station Payment Terminal in Martinez, CA

Source: Northern California Computer Crimes Task Force

less technologically sophisticated, breaches by insiders occur when insiders
abuse access privileges and supply sensitive information to criminals for a profit.
Many breaches caused by insiders are never detected.

Once a victim's unique credentials are stolen, a criminal can use them fo fransact
business instantaneously and from anywhere in the world. Criminals can withdraw
cash, digitally transfer money to their own accounts, or purchase goods in exactly
the same way as the legitimate account holder. All of this can happen before @
victim even realizes his or her credentials have been stolen.

Because governments also rely heavily on unique identification numbers {2.g., Social
Security numbers| to assign benefits or process faxes, a wide range of fraud becomes
possible when government databases are breached or these numbers are otherwise
stolen. Successful schemes have included billing the government for medical services
never provided and pockeling another taxpayer's refund.*® Through such hightech
fraud, large sums of taxpayer money may be siphoned off to criminals and away from
ils infended purposes.

The threat posed by digital infrostructure vulnerability is not limited fo identity theft and
associated fraud. Computer netwarks and sysiems themselves may also be hijacked
and used to launch atiacks against additional computer systems. The principal way
in which this occurs is through a "botnet,” or o network of computers infected with
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malicious software — usually without the knowledge of the end-user. Computers
may become infected when a user “inadvertently interacts with a malicious
website advertisement, clicks on a malicious e-mail attachment, or downloads
malicious software.”1*® Once infected, "the malicious software establishes a
secret communications link to a remote ‘botmaster’ in preparation to receive new
commands fo attack a specific farget.” %" The computers can then be controlled by
the botmaster to “operate in concert to disrupt or block Internet traffic for targeted
victims, harvest information, or [] distribute spam, viruses, or other malicious
code."’®! Because of their versatility, botnets such as Citadel {Figure 33) have been
described as the “Swiss Army knives of the underground economy.”'¢? Moreover,
because Citadel and similarly dangerous botnets concentrate in areas with
substantial technology presence, California is uniquely affected. The Los Angeles
and Silicon Valley areas in particular have suffered significant infections by malware

flinked to Citadel {Figure 30).

Figure 30
Hot Spot Locations of Malware Infections Linked to the Citadel Botnet
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By dromatically increasing the numbers of victims that can be targeted by a single
scheme, botnets are a game-changer for criminals. Botnets enable criminals to

launch millions of attacks against protected networks or computer systems and exploit
vulnerobilities within hours, if not minutes. This ability to exponentially expand the pool
of victims, in turn, can make otherwise unprofitable criminal strategies successful. 12
Botnets significantly increase the profitability of any scheme that depends on taking
small amounts of money from large numbers of victims so as to avoid detection. ¢4

In the same way, botnefs increase the threat posed by transnational criminal
organizations exponentially by allowing perpetrators based outside the country to
reach out fo millions of Americans at once through spam e-mail, %%

! 2 o

Not surprisingly, transnotional organized crime has fapped info this new criminal
frontier. Cases strongly suggest thot transnational criminal organizations are behind the
biggest schemes to breach systems and exploit captured identification credentials.

A particularly devastating phishing
operation involved an Egypt Figure 31
based transnationol criminol
organization that expanded

its operations into California. OPERATION
The Egyptbased hackers used PHISH PHRY

phishing factics o obtain bank
account numbers and related
identification of U.S. bank
customers. They then teamed

up with three Californio-bosed
individuals who supplied them
with Califernia bank accounts fo
which they could transfer stolen

STEP1

Egyptian hackers gain financial information
through sending phishing emails that mimic
actual bank emails,

STEP 2
California-based ringleaders recrull runners o
create fraudulent bank accounts.

166 indivi . STER 3
FUI’WdS. The md‘WdUO‘S WhO H ~¢ - Runners in Catifornia, Nevada, and North
Opeﬂed fhe COMOFI’WiO accounts . Carolina set up fraudulent accounts,

STEP 4

After communicating via emait and chatrooms,
Egyptian hackers transfer funds from compramised
: accounts to fraudulent accounts.

then withdrew these fraudulently
obtained funds, which were
eventually transferred to the
original hackers in Egypt.1¢”
The multinational investigation
into this crime, dubbed
Operation Phish Phry, resulted in
charges against 53 defendanis in
the U.S. {Figure 31). Most were

STEPS

Runners withdraw money from fraudulent accounts
and transfer a percentage of stolen funds back to
Egyptian hackers.
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arrested and prosecuted in Southern California. Autherities in Egypt also charged
47 defendants linked to the scheme.'¢®

In U.S. v. Drinkman (D.N). 2013), one of the largest hacking and data breach
cases ever, a confederacy of Eastern European criminals harvested over 160
million credit card numbers by attacking numerous companies around the world,
including national retailer Wet Seal, Inc., which is headguartered in California. 19
Unigque malware placed within the targeted payment networks allowed the
organization to capture payment card credentials and other information in real time
as the information moved through the network.'”® The organizatian then sold the
credentials on the black market {priced at $10 for American credit card numbers
and $50 for European numbers) and the infarmation was eventually used to make
counterfeit payment cards. 7! losses from the scheme fotaled in the hundreds of
millions of dallars. 172

In 2009, members of the Armenian Power transnational criminal organization
caused more than $2 million in losses when they installed skimming devices
at several 99¢ Only Stares in Southern California, and then used the skimmed
information to create counterfeit credit and debit cards. 72

In the largest Medicare fraud scheme ever committed by a single enterprise and
criminally prosecuted by the U.S. Department of Justice, an Armenion-American
fransnatianal criminal orgonization, the Mirzoyon-Terdianian Organization, used
fraudulent Medicare billings fo steal more than $163 million.174 After stealing
the identities of real doctors, the organization set up phany clinics and applied to
become Medicare providers. Once approved, the clinics used stolen information
from beneficiaries from around the country to bill Medicare for services never
provided. Although Medicare was able to identify and shut down many of the
fake clinics, they were prompily replaced by new ones, often in another state.'”3
In all, ot least 118 bogus clinics were opened in 25 states.'”¢ Many of the 73
defendants eventually prosecuted operated out of the Los Angeles area.’”

As these cases sugges!, fransnatianal criminal organizations are leading efforts in
California fo target information systems and networks to steal identification credentials
that can be converted info money. One of the largest global surveys on data breaches
has found that in 2012 arganized criminal groups were responsible for at least 55
percent of all incidents of unauthorized access fo confidential information of a business
or government entity by an external aclor.'7® Many of these criminal groups were
fransnational criminal organizations operating out of Eastern Europe that targeted
businesses and governments in the U.S. and Western Europe. 7
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Transnational Criminal Organizations Are Uniquely Positioned
To Exploit High-Tech Criminal Opportunities

like drug frafficking, hightech crimes tend to be highly profitable — in many cases even
more so than trafficking. For example, DVDs containing pirated software can be
produced for just $0.50, but sold for more than $50.78 Credit card information
linked to personal information about the owner can be obtained for as litle as $10
and then exploited to reap hundreds or even thousands of dollars’ worth of goods.

Yet, unlike drug trafficking, the risks to criminal organizations of much of this activity are
comparatively low.’®! High+ech crimes are often extremely difficult to detect. And ever
if prosecuted, offenders are likely fo receive penalties that are lower by comparison to

violent crimes and drug trafficking, 182

Transnational criminal organizations are uniquely able to exploit the opportunities
presented by the high-tech criminal frontier. Their ability to structure criminal activity
transnationally in many cases makes them virtually immune from arrest or prosecution
due to formidable obstacles that law enforcement offen encounters when trying to
frack perpetrators from one country into a foreign jurisdiction.

Transnational criminal organizations also have greater access fo the expertise,
specialization, and coordination required to successfully pull off most high-tech crimes, 183
And while in the past criminal crossborder cooperation was cumbersome, expensive,
and vulnerable to law enforcement, the Internet and other advances in high-speed
infernational communication have dramatically reduced these “transaction costs.” Now,
farflung criminal network operatives can exploit new criminal opportunities from sheir
desktops without even having 1o leave their homes ~ let alone their home countries. '#

In the past, a criminal organization entering the cybercrime arena may have needed to
possess a fairly high level of computer hacking skills. But increasingly the specialization
needed o launch highfech criminal attacks is being achieved by outsourcing —
specifically, by purchasing highly specialized services online from the “dark market.”
Clandestine websites offer virtually any service needed 1o perpetrate hightech crime.
Pay-perinstall services, for example, take malware and disseminate it by infecting
computer and Internet systems for a price as low as $100 per 1,000 downloads. (See
Figure 32.) Transnational criminal organizations are turning to this market with increasing
frequency precisely because of the diversity of specialized and competitively-priced
services offered. Buyers can even comparison shop fo get the best price 18
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Figure 32
Price List for Services Available on the “Dark Market”

Offering Price

Malware instaliation {pay-perinstall) $100~150 [per 1,000 downloads)
{largeting U.S.-based computers)

Distributed Denial-of-Service {DDoS} Attack

{Thour) $10

{1-week) $150

Cheap email spamming service $10 {per 1 million emails)
ZeuS Botnet builder kit $100

Purchase of botnet capable of launching $700

DDoS attack

Hacking Email

{gmail.com account] $85-130

[comorate email account $500

Source: Max Goncharov, Russian Underground 107, Trend Micro Incorporated (2012}

This dark market offers hacking services that are not only highly specialized but that can
even be customized to the particular target of the criminal enterprise. This customization
promotes occessibility — particularly for non-specialists — and is enabling “a much wider
range of people fo become [hightech crime] offenders, not just those with a special gift
for computing.”'® In response to demand for these services, providers are offering ever
more sophisticoted products. For example:

+ Whether the service offered is a “distributed denialofservice” attack, spamming, or
pay-perinstall, multiple options exist on the dark market for tailoring the service 1o the
attacker’s specific needs. For example, a distributed deniakofservice attack, in which

a computer is used o aftack a website by sending overwhelming data requests, is not
only available for purchase, but can be tailored to persist as long as one month and as
short as one hour.'#”
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Malware, boinets, and other producis are increasingly being packaged with

“a high degree of aliersales service.”'®® The creator of the Citade! botnet, for
example, uses a "customer relationship management” tool to communicate with
“customers” who purchased a boinet "builder kit” about “updates o Citadel code,
support with technical problems, and best practices in deploying, running, and
defending their Citadel botnets."18” According to Microsoft, the Citadel creator is
"swift to add new features and fix bugs and has released multiple versions on o
fast schedule to provide the Citadel boinet operators with the latest updates. 1%

In addition, the Citade! creator collaborates with customers, inviting them to suggest
new features and vote on which features should be implemented, ¥’

Figure 33
Citadel Botnet Case

JohnDoel
o Createdd Uitadel botnet
& Sold botaet kits foc S2400-
= Provides dtersales services

Source: Complaint, Microsoft Corp. v. John Does 1-82, No. 3:13¢cv-319 (W.D.N.C. May 2%, 2013]
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Emerging High-Tech Crime Trends

The shift toward selling and buying goods online is one of the most significant
transformations ushered in by the Internet. It would not be possible if consumers did
not trust that goods they purchased online would be reliably delivered days later.
But the same trust that helps fuel online commerce is also ripe for exploitation. One
industry esfimate in 2009 suggested that various online scams swindled more than
$2 billion from U.S. companies and citizens. %2

Criminals may trick a buyer into thinking he is part of a legitimate transaction. Once
the buyer has made a payment — often for a high-value item, such as a car - the
goods are never delivered.'™® To enhance the con, the criminals may make it appear
as if a "third-party” agent is receiving the payment. These agents sometimes even
maintain websites with online delivery fracking systems. %

A related type of fraud dupes victims into thinking they can acquire a large sum of
money by paying a small amount in advance. Many Americans know this type of
fraud from having received an unsolicited e-mail from a well-connected person who
atlempts to enlist them in a plot to smuggle millions of dollars out of Nigeria,}%*

The solicitor asks only that the victim pay a small amount - offen for a bribe - 1o
secure a percentage of the millions in loot, Other versions of this fraud trick people
info believing they have won a lottery and promise delivery of the winnings once

the victim has paid the requisite taxes, legal fees, or escrow fees.'% While these
"advance fee” schemes have existed for decades, the infernet and other technologies
have helped expand their reach exponentially.'¥”

Because it is estimated that only one percent of people or businesses need to be
duped for the fraud to be profitable, boinets frequently defermine whether such
schemes succeed.'™ For example, because most people no longer open - let alone
act on — the spam e-mail messages that underlie phishing attacks and mass-marketing
fraud, the profitability of these sirategies is heavily dependent on whether huge
numbers of spam messages can be sent out in a short period of time.'® By employing
multitudes of computers to automatically send millions of such emails, botnets make
these schemes viable.2% In one mass-marketing fraud case, boinets were employed
fo disiribute spam aimed at fraudulently driving up the prices of certain stocks. Once
the stock prices rose, the chief organizer of the worldwide conspiracy sold the sfocks
af the artificially inflated prices, reaping approximately $2.8 million, 2!

Data from the Internet Crime Complaint Center confirms that mass-marketing fraud

schemes continue o be both widespread and highly profitable. In 2012, for example,
thousands of Americans reported being victims of enline auto fraud, with direct losses
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exceeding fens of millions of dollars.2? Online scams involving housing rentals,
timeshores, and various limited-time investment “opporiunities” are also common,
causing millions of doflars in reporied losses nationwide in 2012208 According
to the Internet Crime Report, the losses Californians suffer as a result of these
crimes top by a large margin the losses reported in any other state.204

As with other types of cybercrime, fraudulent massmarkefing schemes are increasingly
perpetuated by transnational criminal arganizations 25 Transnational criminal
organizations based in Romania, for example, have orchestrated two of the biggest
cases involving fraudulent online sales. In both cases, the Romanian organizatians
advertised highvalue items for sale online, using Internet auction sites papular with
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Americans, such as eBay or Cars.com.?® The organizations instructed the buyers
where to wire payments. "Arrows,” U.S.-based accomplices recruited fo retrieve those
payments, then transmitted the funds to Romania.?”” Both schemes netied millions

of dollars, with the gains in one topping $10 million.2%¢ Many “advance fee” fraud
scams have also been linked ta West African transnatianal criminal organizations,
whose loosely connected cells are located not only in Africa but around the world . 2¢
And an Israelbased transnational criminal organization employed a lotiery scam over

several years fo defraud hundreds of U.S. victims, mostly elderly, out of approximately
$25 million 2

Online commerce not only makes it easier for consumers to shop and purchase goods,
but has also obviated the need for sellers targeting the U.S. market to be located in the
U.S. This, in turn, has created a significant regulatory hole, as government regulators
can no longer effectively regulate what consumers purchase simply by fargefing the
U.S.-based entities that directly sell to consumers. Because of this regulatory hole,
myriad illicit markets have been able to emerge and thrive olongside online markets
for legitimate goods and services. Growth in the market for counterfeit goods and
pharmaceuticals has exploded as the Internet has helped link price-conscious consumers
in the U.S. with manufacturers in Asia that can produce increasingly sophisticated
goods at low cost, Other markets experiencing Internetrelated growth involve illegal
drugs and child pormography. By directly linking suppliers to vast numbers of consumers
worldwide, enline illicit markets help increase the profitability — and, therefore, the
growth — of criminal activity.

The new marketplace for counterfeit goods is dominated by fransnational criminad
organizations. According fo the United Nations Interregional Crime and Justice
Research Institute (UNICRI), “[clounterfeiting and piracy have long presented a tempting
target market for organized criminals.” But especially in recent years, UNICR! notes,
fransnational criminal organizations have moved "deliberately and in great numbers” to
grab control of supply chains and consolidate power over these rapidly growing black
markets.?'? For example, lalian transnational criminal organizations like the Neapolitan
Camorra have long played a major role in the production and distribution of counterfeit
luxury goods. With the massive growth of Chinese manufacturing, Htalian transnational
criminal organizations are adapting by increasingly partnering with Chinese criminal
enterprises.?'® Pursuant fo these parinerships, the Chinese enterprises manufacture the
products, while the Camorra sells and distributes them 214

Because the success of an Internetbased business model depends on affracting
sufficient numbers of customers to the counterfeiters’ websites, counterfeiters may
outsource their advertising work o specialized tfransnational criminal organization that
deploy boinels. These botnets help counterfeiters reach millions through spam e-mail
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and the sophisticated manipulation of search engine results.2'? The success of these
Internetenabled counterfeiting networks has significant consequences. In the global
pharmaceutical market, for example, sales for legitimate businesses that play by

the rules decline, reducing incentives for expensive investments into potentially life-
saving drugs. In addition, since counterfeiters may dilute or misrepresent the active
ingredients in counterfeit pharmaceuticals, recipienis may not get the treatment they
need, imperiling their health.2'

Today, the Internet provides virtually unfettered access to a range of intellectual
property confent, However, the creators of this content are also arguably more
vulnerable than ever to having their works stolen and distributed without their consent.
According ta a recent study by the British brand-protection firm NetNames, the
amount of Internet traffic used for copyright infringement in North America, Europe,
and the Asia Pacific has grown nearly 160 percent from 2010 to 2012 and now
accounts for 24 percent of fotal Internet traffic.217 In 2011, it was estimated that more
than 17 percent of Internet traffic in the U.S. was infringing.2'8 While new digital
services for the authorized dissemination of music, film, television, and software have
proliferated,?'? services facilitating illicit distribution continue to evolve and thrive.
Such services include cyber lockers, peerto-peer networks, BifTorrent, streaming
websites, and literally hundreds of mobile applications.?2% Another major source of
pirated content are Chinabased enterprises that produce and ship pirated DVDs with
packaging that is often “shockingly sophisticated and nearly indistinguishable from
legitimate product.”?2!" These developments, in turn, have fostered astonishing growth
in the global market for pirated digital content. For example, in 2011, the global
commercial value of pirated software is estimated to have reached $63.4 billion,
more than double what it was in 2003222

Contrary to the myth that illicit distribution services are only interested in helping to
propagate content, these services are in fact primarily profitdriven. One business model
offers paid subscriptions for the pirated content. Another model offers the content free,
but profits by inducing consumers to click online ads. In either case, as consumers
use these piracy services fo view content or download software, they siphon revenues
away from content creators and into the pockets of criminals. Given the importance
of the music, television, and film industries in California, the economic damage within
the state of such Internetenabled digital piracy is disproportionately severe. While
estimates of exact losses vary greatly, there is litfle doubt that over the years digital
piracy has robbed creative indusiries based in California of hundreds of millions of
dollars in revenue and jobs.

In addition to depriving intellectual property creators of their earnings, a further threat
posed by the marketplace for digital piracy is the distribution of malware. More and
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more, pirated content — whether downloaded or on a physical disk - is "laced”
with malware that, once installed on a computer, can steal information or otherwise
compromise that system.??® According to McAfee, 12 percent of sites known to
distribute pirated content "are actively distributing malware to users who download
[the] content.” Moreover, some of these sites appear to “have associations with
known cyber crime organizations."?24

Virtual Currencies Offer New Tools for Money Laundering

New Internetreliant technologies threaten to revolutionize the way in which
transnational criminal organizations finance their activities and faunder their proceeds.
Untit now, these organizations have had fo sacrifice speed and profit margins in order to
transfer money securely and secretly. For example, to avoid the registration and reporting
requirements of banks ond other international money fransmitters, fransnational criminal
organizations avoid digital bank transfers in favor of physically ransporfing cash in
bulk and participating in complicated trade-based money laundering schemes. These
schemes are not only slow and subject fo law enforcement interdiction, but also involve
multiple "fees” to compensate launderers for their efforts and risktaking. However, the
emergence of new fechnologies over the last few years hints at a future in which speed
ond profit margins no longer need to be sacrificed in exchange for security and secrecy.

One example of these new technologies is the pre-paid, open-system stored-value cards
such as "Green Dot” cards. Prepaid open-system cards allow their holder to connect to
global debit and aviomated tefler machine |ATM] networks. These prepaid cards often
do not require the cardholder to open a bank account or verify his or her identity.225 This
lack of an accountholder relationship, coupled with the fact that the cards are not subject
to any cross-border reporting requirements, 22 can enable a cardholder 1o transfer an
unlimited amount of money across the global payment system anonymously. 227

Perhaps the most notorious new technology in transnational criminal organization finance
is virtual currency, a category that includes eGold, Liberly Reserve, and Bitcoin, as well
as currencies used in online games that can be bought and exchanged for dollars. 228
These currencies are “virtual” because they operate like currency within their designated
ecosystems, but lack the legal tender status of real currencies in any jurisdiction.” Virtual
currencies can be used to quickly ond confidently move fillicit proceeds from one country
to another. And as long as the government is unable to fink virtual currency accounts or
addresses 1o their owners, the identities of those sending and receiving the proceeds

are effectively shielded. According to the U.S. Secret Service, “[t}hese attributes make
[virtual] currencies a preferred tool of transnational criminal organizations for conducting
their criminal activities, ransmitiing their illicit revenue infernationally, and laundering their
profits. "% The following examples illustrate this frend.
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Founded in 1996, eGold wos a pseudonymous digital currency that wos originally
backed with gold coins stored in a safe deposit box in Florida. To open an eGold
account, a person needed no more than a valid e-mail address. Once the account was
established and funded, the account holder “cauld gain access through the Internet
and conduct anonymous transactions with other eGold account holders anywhere in
the world."#" As o result, eGold "quickly became the preferred financial transaction
method of fransnational cyber criminals ~ particularly those involved in the trafficking
of stolen financial information and {personally identifiable information] of U.S. citizens
~and a tool for money laundering by cyber criminals.”2%2 At its peak, e-Gold moved
more than $6 million each day for more than 2.5 million accounts. 223 In 2007, the
federal government shut down eGold. lts owners pleaded guilty to charges of money
laundering and operating an unlicensed money transmitting business. 2%

Incorporated in Costa Rica in 2000, Liberty Reserve S.A. for years operated one

of the world’s most widely used virfual currencies. It provided what it described as
“instant, reakime currency for international commerce,” but it was

allegedly designed fo intentionally help criminals conduct illegal transactions and
launder the proceeds of their crimes. In particular, it permitred users to conduct financial
fransactions under multiple layers of anonymity.?35

According fo federal prosecutors, Liberty Reserve was one of the principal means by
which cyber criminals from around the world, including credit card thieves and computer
hacking rings, laundered their iflicit proceeds.?*  Liberty Reserve's website offered a
"shopping cart interface” that “merchant” websites could use to accept Liberty Reserve
currency as payment.??” The "merchants” who accepted Liberty Reserve currency were
overwhelmingly engaged in criminal activities. They included traffickers in stolen credit
card data, computer hackers for hire, and underground drug-dealing websites. 23

With an estimated ane million users worldwide, and more than 200,000 in the
United States, Liberly Reserve processed mare than 12 million financial transactions
annually, with a combined value of more than $1.4 billion.2*? From 2006 to May
2013, Liberty Reserve is believed to have laundered in excess of $6 billion in
criminal proceeds.?*°

In May 2013, federal prosecutors in New York charged Liberty Reserve and its founders
with operating an unlicensed money transmitling business, and conspiring to commit
money laundering.?' The principal founder, as well as two other defendants, are
pending extradition.?? Another defendant has entered a guilty plea and two others are
at large. The site has been shuttered and effectively put out of business.
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Unlike most other virtual currencies, such as e-Gold and Liberty Reserve, Bitcoin is a
decentralized digitalpayments system. In other words, there is no centralized repository
or administrator who serves to mediate fransaclions. Instead, all users install the
opensource soffware on their computing devices, thereby creating a peerto-peer
network through which Bitcoin fransactions are conducted and bitcoin “balances”
are independently calculated. Significantly, Bitcoin transactions are possible from
anywhere in the world there is an Internet connection. They are irreversible once
conducted, and have few, if any, fees.

Figure 35
Screenshot of lllicit Drugs For Sale on Silk Road Website

Silk Road

anonymous marketplace

12gr Psilocybe Pajaritos Barusteropss Caap Ix 15mg 2CE
Alkalowds.. Pre-dissolved ..

B15.25 $£3.49

Bitcoin was established in 2009 and its popularity has grown wildly in the past two
years. While its use in legitimate commerce is growing, its use in criminal financial
transactions was illustrated by its adoption as the exclusive payment mechanism for Silkk
Road. Often referred to as the "eBay for drugs,” Silk Road was an anonymous online
market that sold everything from marijuana fo prescription drugs to weapons (Figure 35).
According fo the FBI, it was “the most sophisticated and extensive criminal marketplace
on the Infernet, "3 One FB! inventory found 13,000 listings for controlled substances,
159 offerings for “services” (including a tutorial on hacking ATMs), as well as hundreds
of offerings of hacked accounts and counterfeit IDs.2* Between February 2011 and
July 2013, this "dark market” served more than 100,000 customers and facilitated
approximately $1.2 billion worth of transactions.
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In October 2013, the federal government shut down Silk Road, arrested the principal
operator — a U.S. citizen living in the Bay Area — and charged him with narcotics
trafficking, computer hacking, and money laundering, omong other crimes.?** Top
sellers and significant users in other locations around the world were also arrested.
Most recently, in January 2014, federal authorities arrested a cofounder and chief
execulive of one of the Intemet’s most popular bilcoin-dollar exchangers for conspiring
to sell and launder over $1 million in bitcoins in connection with Silk Road drug
purchases. 2% Nonetheless, atiempts to resurrect Sitk Road continve.

Conclusion

As information systems and networks, consumer bank accounts, and digital content
have all become vulnerable fo hightech exploitation, organized crime has evolved

fo seize new profit opportunities. In this new world, identification credentials and
intellectual property have become the primary targets for illicit acquisition and
distribution, criminals can purchase data and highly specialized skills from each other
on the "dark market,” and cutting-edge technologies enable transnational criminal
organizations to evade defection and protect their illicit gains from law enforcement
authorities in ways that are sfill not adequately understood.
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Chapter Six

Recommendations

Trafficking

AR

The Legislature should omend California low to target the leaders of
transnational eriminal erganizations operating in California.

California has no statutory authority that specifically targets or punishes supervisors,
managers or financers who conduct operations locally on behalf of transnational
criminal organizations. Currently, high-level prison or street gang members who super
vise, manage, or finance their local gang associates in the distribution and retail sales
of drugs are treated as “coconspirators” or “aiders and abetiors” of their underlings
and foot soldiers. However, other slates and the federal government have enacted laws
that increase the punishment and seize the working capital of the prison or street gang
leaders who work on behalf of drug trafficking orgonizations.

For example, Congress enacted the Continuing Criminal Enferprise Act {Criminal Enter-
prise Act**” in an effort to combat drug cartels by directly attacking their leadership. 248
Under the Criminal Enterprise Act {21 U.S.C. §848), a director of an illegal criminal
organization may be sentenced fo prison for not less than twenty years 1o life without
the possibility of parcle.?? In addition to lengthy incarceration, the Criminal Enterprise
Act authorizes the seizure of the direcior or manager's ilkgoiten monetary gains,*° thus
depriving the criminal organization of its working capital. And in statehouses, Maryland
and New Jersey passed laws similar to the Criminal Enterprise Act fo increase the crimi-
natl liability of large-scale narcotics operators beyond that of their “employees.”!

To more effectively combat ransnational criminal organizations and their criminal gong
associates, the Californio legislature should broaden existing law fo increase criminal
pendlties for arganizers, supervisors, managers or financers of criminal enterprises. This
could be occomplished by amending current law to include a Criminal Enterprise Act
and o increase potential sentences and fines. By doing sa, law enforcement can mere
effectively target the “shotcallers” of these criminal organizations and destabilize their
operations.

-
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Federal, state, and local law enforcement should use California’s State Threat
Assessment System as a central hub for sharing information about transnational
crime.

California lacks a unified system for collecting, analyzing, and disseminating informa-
tion about fransnational organized crime. Police departments and task forces regularly
maintain data related fo the activities of known organized crime figures, but such data
is rarely shared outside that immediate county or affected region. California’s State
Threat Assessment System [STAS} is uniquely positioned to act as the central hub for
California’s transnational crime information-sharing needs. The STAS already provides
crifical tactical and strategic intefligence about trends and emerging patterns relating fo
criminal activity statewide and ensures first responders and policymakers are provided
with timely, accurate, and relevant situation awareness about fransnational criminal
tactics and techniques. In coordination with the Attorney General's Office, California’s
fribal, local, state, and federal law enforcement agencies should partner with the STAS
fo develop a platform fo share information about fransnational criminal organizations
across the siafe.

Federal, state, and local authorifies should establish a unified maritime task
force and associated radar network to counter maritime smuggling operations
along California’s coastline.

Various local, state, and federal law enforcement agencies coordinate their activities
to inferdict moritime smuggling operations along California’s coast. These parierships
are offen regional in nalure and are typically established on an as-needed basis. Cali-
fornia needs a new multi-jurisdictional Maritime Task Force — that leverages experfise at
the federal, state and local levels — to combat the threat along ifs coastline, especially
from panga vessel smuggling, and fo coordinate strategy between affected counties.
In addition to the creation of the Maritime Task Force, California should work with fed-
eral agencies to implement a network of high-infensity radar stations, sonar buoys, or
other appropriate and effective technologies sirategically located along the coast, like
the large radar receiver recently placed at Carlsbad's Ponto Beach by federal officials,
to befter detect maritime threats and coordinate law enforcement responses.
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The Legislature and Governor should fund five additional Special Operations
Units across California.

Transnational crime involves an increasingly deceniralized array of international and
domestic criminal actors conducting o range of trafficking, financial, and high+ech
crimes. The sophisticated nature of these groups and their criminal activities requires an
equally sophisticated and coordinated law enforcement response.

The multi-million dollar budget cuts in 2011 to the California Depariment of Justice’s
Bureau of Narcotics Enforcement resulied in cutbacks fo numerous task farces and special
operations units {"SOUs") across the state focused on drug-rafficking organizations and
viclent gangs. Despite these cuts, the one remaining SOU, operating out of Fresno, has
been successful in combatting cartel and gang activity in the Central Valley. For ex-
ample, in June 2011, the Fresno SOU completed a sixmonth investigation involving high
ranking members of the Nuesira Familia prison gang and various Nortefio street gangs
that were sefling cartelsupplied drugs in Merced and Madera counties.?? The investiga-
tion led fo the arrest of 107 suspects and the seizure of 27 weapons and $6.6 million in
U.S. currency. Building off this crackdown, the Fresno unit opened 23 additional investi-
gations and closed 14 of them in 2012 and 2013. During these invesfigatians, agents
debriefed informants and cooperators and leamed that Nuestra Familia was working
with Mexican drug cartels, including Lo Familia Michoacana and the New Milenio Car-
tel (an offshoot of Sinaloa), to distribute drugs in the Central Valley, provide protection on
the streef and in prison, and even commit fire bombings and murders.?3?

Given the success of the Fresno SOU, Cdlifornia wauld benefit greatly from adding a SOU
in each of the Division of taw Enforcement’s regional offices in Sacramento, San Francisco,
Riverside, los Angeles, and San Diego. With a relatively modest fotal budget of $7.5 mil-
lion, these five new teams would help local and federal authorities build cases against the
most dangerous fronsnational criminal organizations operating in California.

e

The federal government should continue providing critical funding to support
state and local law enforcement agencies in investigating and dismantling
trafficking organizations.

In California, methamphetamine trafficking has reached staggering levels. The overwhelming

majority of the foreign supply of methamphetamine flows through California’s portofentry
border in San Diego. Amongst the U.S. siates that share a border with Mexico, metham-
pheiamine seizures in California dwarf the seizures of our sister states by a factor of five.
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Based on the advocacy of the California Atiorney General's Office and other state and
national law enforcement leaders, Congress oppropriated $7.5 million in January 2014
for state law enforcement grants to be administered by the U.S. Depariment of Justice’s
Community Orienfed Policing Services {COPS} Office fo target methamphetamine produc-
tion and trafficking. These funds will help siate law enforcement agencies direcily combat
one of the most lucrative and dangeraus octivities perpetrated today by transnational
criminal organizations. In California, which suffers disproportionately from foreign- and
domesticrefined methamphetamine trafficking by drug cartels, grant funds will support
close collaboration between the California Department of justice’s Division of Law En-
forcement and local agencies in investigating and dismantling the organizations behind
the methamphetamine epidemic in the hardesthit and underserved communities. But,
sustained funding is crucial to law enforcement’s ability to make a lasting impact against
methamphetamine trafficking. Congress is preparing fo consider apprapriations for Fiscal
Year 2015, and it should continue to fund at or above current levels the resources for this
crifical federal methamphetamine grant program.

Of equal imporiance is the restoration of federal funds for other task forces focused

on combatting transnational criminal organizations. For several years, federal funding
through the Byrne Justice Assisiance Grant Program {"Byrme JAG") has enabled the
California Department of Justice to lead task forces across the state composed of
federal, state, and local law enforcement. In California, the Board of State and Com-
munity Corrections administers the distribution of Byre JAG funding. For California’s
2013-2014 Fiscal Year, the Board awarded the Depariment of Justice $2.7 million,
which helped support 17 joint stateocal task forces. However, this represents a 46
percent reduction from the $3.9 million in funding awarded to the Depariment of
Justice in Fiscal Year 2009-2010. Because of the critical role played by these highly
frained joint statelocal task forces in responding fo drug trafficking activities, the Board
should fully restore funding for these task forces at their 2009-2010 level.

Federal, state, and local law enforcement agencies should increase operational
coordination in combatting fransnational criminal organizations.

Given the infernational scope of hafficking networks, local, state and federal law enforcement
agencies in Californio must coordinate fo combat major ransnational criminal organizations

such as the Sinaloa cartel. This coordination should be focused on operations and capacity
building.

Operational coordination allows law enforcement agencies fo better utilize limited
resources and leverage prosecutorial authority under state and federal low. Potential
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projects could include: {1} improvements to intelligence exchange and information shar-
ing involving state task forces and federally-sponsored HIDTA teams; {2) partnerships
between state law enforcement officials and the National Park Service and U.S. Forest
Service to combat marijuana cultivation on public land; and [3} coordinotion between
state and federal public health and corrections officials fo reduce demand for drugs traf-
ficked by transnational criminal organizations.

in addition to operational coordinotion, capacity building is essentiol to ensure that
expertise is developed 1o combat fransnational criminal organizations. Thus, state
officiols should support existing federal government programs designed to enhance
Mexico’s capocily to combat transnationol crime. The foundation for this cooperation
wos laid in August 2013 with the signing of a Memorandum of Understanding between
the Colifornia Depariment of Justice and the U.S. Department of State’s Bureau of Interna-
tional Narcotics and Law Enforcement Affairs, This agreement provides the framework for
cooperation between California and the State Depariment on fraining and advising foreign
legal personnel, and on assisiing judicial reform and police raining inifiatives in other countries.

High-Tech Crime
o

State and local authorities should develop public-private partnerships o
leverage technology against fransnational crime.

Because it is so often targeted by transnational criminal schemes, the private sector

is usually the best source of information about hightech threats. Additionally, in the
realm of technolagy, the private sector is often in a better pasition than government fo
develop tools and techniques to combot criminal activity, especially new and emerg-
ing schemes used by transnational criminal organizations. Llaw enforcement should find
ways fo fake advantage of the resources available in the private sector fa develap new
and innavative ways of countering everchanging criminal threats and tactics.

Business should adopt indusiry best practices designed to protect against cybercrime.

Lax cybersecurily practices, or the lack of any profections whatsoever, allow far too
many breaches of camputer networks and databases to happen in California, result
ing in billions of dollars in economic losses. To help guide businesses and other enities
throughout the state, the California Depariment of Justice earlier this year released Cyberse
curity in the Golden State (hito: / /oag.ca.gov/ cybersecurityl, a report exploring the serious
cyberthreats facing business and offering them practical guidance on how to minimize cyber
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wunerabilities. All entifies, public and privale, doing business in California should assume they
are a target and consider and adopt the indusiry best practices identified in that report.

The Legislature should amend California low to enable prosecutors fo
temporarily freeze the assets of transnational criminal organizations and
their gang associates before the filing of an indictment.

There is currently no provision in California law for the seizure of criminal proceeds
and assets to prevent their dissipation prior o the filing of a criminal case or, in drug
cases, prior to the filing of a civil asset forfeiture petition.?* California law should be
medified 1o allow for pre-indictment freezing of a transnational criminal organization’s
iflicit proceeds or property to prevent their dissipation or disbursement. The ease with
which money laundered in California is refumed to Mexico via electronic or physical
transportation often outpaces the ability of prosecutors to commence criminal proceed-
ings to freeze transnational criminal organization assefs.

Uniike California law, federal law authorizes a pre-indiciment seizure of assets and
property with or without prior notice.?s* The prosecufion can request a temporary
restraining order without nofice if it can establish probable cause that, upon conviction,
the property will be subject to forfeiture, and that notice will jeopardize the availabifity
of the property for future forfeiture. 256 Alternatively, a federal prosecutor can request a
noticed hearing where he or she must demonstrate that there is a substantial probabik
ity that the government will prevail on the issue of forfeiture, failure to allow seizure will
result in the property being destroyed or removed from the jurisdiction, and the need to
preserve the seized property outweighs the hardship on the opposing party.25”

California prosecutors should be given equal outhority fo preserve assets and prop-
erty prior to filing criminal cases. This could be accomplished by amending existing
law by expanding the class of transnational “profiteering” activities subject to seizure.
Preservation of such assets would, for example, assist in the recovery of the costs of
disposing of toxic woste from, and cleaning up of sites damaged by, clandestine meth-
amphetamine conversion labs. Lacking this authority, a transnational criminal organi-
zation's assefs can quickly be removed from California prier to the commencement of
formal legal proceedings.



290

The Legislature should strengthen California’s prohibition against financial
transaction “structuring.”

Federal law requires financial institutions 1o report to financial regulators all currency
iransactions over $10,000, as well as multiple currency iransactions that aggregate
over $10,000 in a single day.2%® Federal law makes it a crime fo break up or "struc-
fure” financial fransactions info amounts smaller than $10,000 for the purpose of
avoiding the mandatory reporiing requirements. 2> Federal law does not require that
the structured transactions be intended fo hide the fact that money came from criminal
activities or fo facilitate criminal activities. 20 The mere structuring of financial depos-
its, coupled with notice of the reporting requirements, is sufficient to charge a money
launderer with a federal financial crime.

By contrast, Californio’s laws require sfate prosecutors to prove a money launderer
infentionally structured o financial fransaction to disguise that the proceeds were derived
from a criminal activity or, olternatively, were structured to promote or further criminal
activity. 2! Requiring @ prosecutor to establish a defendant’s subjective infent in a
structuring case enables transnafionat criminal organizations to conduct unmonitored
transactions and launder their money with a reduced risk of state criminal liability.

California’s antistructuring statute should be amended so that breaking up financial
fransactions into smaller amounts for the purpose of avoiding the reporting require-
ments is, in and of itself, a criminal act.

California prosecutors need advanced training to combat sophisticated
transnational money laundering schemes.

Significant budget reductions have curtailed the investigatory and prosecutorial capacities
of law enforcement agencies to combat transnational crime. Meanwhile, fransnational
criminal organizations have employed increasingly sophisticated schemes to launder
their illicit profits. These emerging schemes require prosecutors fo dissect complex infer-
national trade tronsactions and finance mechanisms in order to demonstrate criminal
fiability and successtully dismantle criminal organizations and syndicates.

The Department of Justice should leverage existing resources and parinerships fo pro-

vide advanced training and technical assistance to prosecutors investigating complex
money laundering schemes. Such training will expand the pool of trained and experi-
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enced prosecutors in the fight against organized crime in California and enhance our
ability to disrupt this criminal octivity.

State authorities should partner with their Mexican counterparts to share
intelligence and disrupt the illicit ow of money across the border.

Emerging maney laundering strategies by Mexicobased transnational criminal organi-
zations include the use of non-bank financial institutions such as money transmitters

to deposit and transfer illicit funds into the financial system. Unregistered money
fransmitting businesses, which mask that they are in the business of transferring funds
through the international financial system, present a challenge for fracking and pros-
ecuting money laundering transactions.?? For example, financial crime investigators
have observed individuals who claim to be agents or employees of licensed money
services businesses operating along the California-Mexico border entering California
from Mexico with satchels full of bulk cash.?¢® The investigators need to have available
to them in real fime an upio-date database of registered agents and employees of
Californiaicensed money service businesses and would benefit from having similar
information available from money services businesses operating in Mexico.264

Bilateral antimoney laundering initiatives are underway in the U.S. and Mexico. For
example, in October 2013, the Financial Crimes Enforcement Network (FinCEN]
reached an agreement with Mexico’s National Banking and Securities Commission fo
share information related 1o their respective responsibilities on fighting money launder-
ing.?*> Reportedly, this marks the first ime that FiInCEN has entered a relationship with
a regulator outside the U.S. 1o share information.?6¢

Given California’s pivotal role in crossborder fransnational money laundering activities
involving Mexico, Califernia financial regulators and law enforcement officials should
similarly partner with Mexico's Banking and Securities Commission to share intelligence
in a timely manner about the methods, modus operandi, and trends and routes used
by criminal organizations operating between California and Mexico and crossborder
currency flows. California and Mexico should incorporate the latest technology 1o
collect, analyze, and disseminate critical financial intelligence, including crosstborder
wire fransactions.?¢”
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3900 Forbes Avemie
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Office; 412-624-2415
Einail: gerald.dickinson@pitt.edu

April 4, 2017
The Honorable Ron Johnson The Honorable Claire McCaskill
Chairman Ranking Member .
340 Dirksen Senate Office Building 442 Hart Senate Office Building
Washington, DC 20510 Washington, DC 20510

Dear Chairman Johnson and Ranking Member McCaskill:

It is with great pleasure that [ submit this written testimony at the request of the Office of the
Ranking Member, Senator McCaskill, 1 am pleased that the Homeland Security and
Governmental Affairs Committee is devoting its April 4, 2017 heating to an examination of
efforts to secure the southwest border through the construction of a wall. Further, as a law
professor who writes and teaches in the areas of constitutional property and land use, I take great
interest in the committee’s focus on the legal authorities related to the wall construction along
the U.S.-Mexico border. )

On March 5, 2017, I penned an op-ed in the Washington Post highlighting the eminent domain
conflicts that lie ahead if Congress apl,wves funding for and the Executive Branch proceeds with
the construction of a physical wall.' T would fike to foeus your attention on several concerns
raised in the op-ed, specifically the application of the Fifth Amendment Takings Clause as well
as statutory requirements necessary to acquire the land to build the wall.

The Executive Order ordering the securing of the “southern border of the United States through
the immediate construction of a physical wall on the southem border” raises serious questions
regarding the use of federal eminent domain powers.> Countless private property owners, along
with local and state governments and Native American reservations, may, be subject to lengthy
eminent domain disputes across appro‘u.mately 1,300 miles of the border. Only about one-third
of the land the wall would sit on is owned by the federal government or by Native American
tribes, according to the Government Accountability Office. The rest of the:border is controlled
by states and private property owners, especially along the Texas-Mexico border. A significant
portion of the land in Arizona is occupied by the Tohono O’cdham Nation reservation extending
along 62 miles of the border.

The Takings Clause states that “nor shall private property be taken for public use, without just
compensation.” This Iongstandmg prohibition against uncompensated takings has been applied
over the years to an increasing variety and fypes of eminent domain takings, such as building
highways, bridges, airports and dams to taking private property for purposes of irban renewal

!
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and economic development, In 2005, the United States Supreme Court held, in Kelo v. City of
New London, that a local government’s exercise of eminent domain power in furtherance of
economic development satisfied constitutiopal “public use” requirement. * This ruling was
consistent with longstanding precedent giving deference to legislatures over matters of health,
safety and general welfare. However, many in the broadei public disagreed with the Supreme
Court, which led to widespread outrage cutting across gender, racial, party and ideological lines.’
In response to the ruling, forty-five states amended their eminent domain statutes to restrict or
bar economic development takings, while eleven states changed their constitutions to provide
greater constitutional protection for property. In fact, the U.S. House of Representatives passed a
resolution denouncing the Kelo decision by a lopsided margin.

Often times, when the affected litigant in a condemnation challenge is a sympathetic single-
parcel homeowrer like the one in the Kelo saga, as-opposed to a commercial developer or owner
of undeveloped land, state actors and the general public are more likely to resist or oppose
federal takings doctrine where court rulings are perceived to threaten investments in single-
family Homes. By extension, emitient domain actions by the Executive Branch for puiposes of
building & wall that affects hundreds, if not thousands, of single-parcel homeowners, as well as
ranchers, farmers and Native tribes along the southwest botder, risks being perceived as federal
overreach and abuse of private-property rights on a level potentially exceeding the backlash from
Kelo. Many single-parcel homeowners —the kind that brought outrage post-Kelo — are the kind
of affected landowner-litigants that would. probably draw intense public attention to the
construction of the wall, Research also indicates that compensation awards in takings cases often
fail to fully compensate owners (even for the fair market value.required by the courts, much less
their full losses), which will only exacerbate the harm likely to be caused by sucha Iaxge takings
project like the construction of a physical wall along the border.”

Indeed, the construction of a physical wall is unlikely to be completed without the exercise of
federal eminent domain powers pmsuant to the Declaration of Taking Act (“DTA")* and the
General Condemnation Act (*GCA>).” While the GCA gives the federal government the peneral
power to exercise eminent domain, the DTA created a procedure to expedite the taking of title
and possession of lands to enable the United States to begin construction work before final
judgment. This expedited procedure has raised concerns amongst affected landowners as to
whether the federal government will adequately negotiate or properly consult with landowners
prior to, during or after condemnation proceedings. Congress mandates some level of negotiation
between the federal government and the affected landowner of a property interest pnor to the
institution ‘of eminient:domain procedures.'® The negotiation must-be'a: bona-fide-effort.!' Further,
a federal court may divect additional negotiations as & condition precedent to condemnation if it
finds negotiations inadequate.?

The Executive Order also references the Tllegal Immigration Reform and Immigrant
Responsibility Act of 1996 (“IIRIRA”) which gives the Attorney General the authority to
purchase ot bring condemnation actions to acquire lands in the vicinity of the United States—
Mexico border." This federal statute became the focus of litigation in 2007 and 2008 under the
Bush Administration when the Attorney General and Secretary of the Depattment of Homeland
Security (“DHS") took just one of many actions to acquire easements or condemn land owtright
for the construction of fences along the sonthwest border of Texas pursuant to the Secure Fence
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Act of 2006." While the United States prevailed in condemning some land, the litigation and
negotiation process for just one case took years to resolve. It was troublesome during some of
these condemnation proceedings that the United States attempted to eircumvent compliance with
the federal law, which requires the United States to engage in some level of consultation with
property owners, local and state governments and Native American tribes prior to the institution
of eminent domain procedures. " Indeed, the mandatory language of the consultation clause
inserted by Congress permits courts to find it proper to require compliance as a condition prior fo
entry onto the affected land. '

While federal comts have held such requirements to be valid, looming in the backdrop of this
large-scale land acquisition for a wall is a lesser-known, but powerful and sweeping, authority
under Section 102(c)(1) of the IRIRA as amended by the REAL ID Act of 2005. Under the law,
Congress gave the Secretary of DHS the power to waive all legal requirements that the Secretary
determines necessary to ensure expeditious construction of barriers. along the border.'” The
Secretary may seleetively waive rules and regulations in every area of the law beyond the
department’s specialized expertise without giving any reason for the waiver. More coneerning is
that Congress also made the waivets unreviewable by federal courts except on constitutional
grounds,'® To put this “big waiver” power into perspective,'® former Secretary of DHS Michael
Chertoff issued five waivers nullifying 30 statutes that governed vavious rules, regulations and
legal requirements along the border. These mullified laws included environmental protections,
religious freedom restoration, administrative procedures, and Native American territory, Having
given the Secretary authority to waive such requirements, Congress has raised serious
constitutional eoncerns. In other words, the Secretary of DHS has been given, and exercised,
such broad discretion that articulates no standard for exercising the authority and the ability to
choose among a variety of federal laws to waive, on top of curtailing judicial review.*

The Supreme Court has only been asked several times to review the constitutionality of sucha
broad sweeping waiver power, and it declined to review at the time.?! In fact, members of the
House of Representatives filed an amicus brief in 2009 in support of a petition requesting the
Supreme Court to review the waiver powers, stating the law “greatly undermines - and manifests
an utter lack of respect for - the many laws that the amici curice (and members of prior
Congresses) have drafied, debated and defended.”? Federal courts of appeals, likewise, have
never reviewed such broad delegation of legislative power to the executive branch since they
were stripped of such judicial review by Congress.” The only precedential rulings to date by
federal district courts have held the waiver authority constitutional 2*

Indeed, if construction of the wall begins and federal condemmation powers are employed to
acquire land, we could be facing a constitutional showdown in the next several years, It is
important to note that while the waiver authority may atlow the DHS to forego negotiation and
consuitation requirements prior to instituting condemnation proceedings, this does not permit the
DHS to waive and effectively circumvent the constitutional requirements of public use and
limitations on uncompensated takings under the Fifth Amendment.”* Thus, watver of these
negotiation and consultation requirements (which, in and of itself, would be a serious and
conceming step) would still yield significant litigation along the border on the Takings Clanse
questions, To date, the DHS has not waived the statutory requirements of negotiation or
consultation in condemnation proceedings along the border, However, given the magnitude of
the proposed construction of a physieal wall along approximately 1,300 miles of borderland, one

3
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would expect that such power is already being contemplated by the Executive Branch, thus
raising the possibility of a constitutional showdown, The combination of federal challenges over
“big waiver” authority and. federal exercises of eminent domain could trigger decades of court
disputes before anything is built, while simultaneously sparking the potential for a backlash
similar to the Kelo saga.

John F. Kelly, Secretary of DHS, will testify before this committee on April 5, 2017, It is
imperative that members also raise questions conceming the use of eminent domain along the
border and the extent to which the Secretary will exercise the broad powers authorized by
Congress in constructing a physical wall.

Should you have any questions, please do not hesitate to contact me.

Sincerely, ;
Gerald S. Dickinson

Assistant Professor of Law
University of Pittsburgh School of Law

cc: The Honorable Tom Carper
The Honorable Steve Daines
The Honorable Michael Enzi
The Honorable Kamala Hairis
The Honorable Margaret Hassan
The Honorable Heidi Heitkamp
The Honorable Jolw Hoeven
The Honorable James Lankford
The Honorable John McCain
The Honorable Rand Paul

The Honorable Gary Peters
The Honorable Robert Portman
The Honorable Jon Tester
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NATIONAL
IMMIGRATION

FORUM

Statement for the Record

U.S. Senate Homeland Security & Governmental Affairs Committee
Hearing on

“Fencing Along the Southwest Border”
April 4, 2017

The National Immigration Forum (Forum) advocates for the value of immigrants and
immigration to the nation. Founded in 1982, the Forum plays a leading role in the national debate
about immigration, knitting together innovative alliances across diverse faith, law enforcement,
veterans, labor and business constituencies in communities across the country, Coming together
under the Forum’s leadership, these alliances develop and advocate for legislative and
administrative policy positions. Through our policy cxpertise and work with diverse
constituencies, the Forum works to uphold America’s long-standing tradition as a nation of
immigrants and build public support for comprehensive immigration reform, sound border
security policies, balanced enforcement of immigration laws, and ensuring that new Americans
have the opportunities, skills and status to reach their full potential.

Introduction

The National Immigration Forum thanks the Committee for the opportunity to provide its
views on the matter of fencing and border security along the Southwest Border. While it is
important to have effective barriers that promote safety along the Southwest Border, leading
national security officials agree that having a 215 eentury immigration system that promotes
safety and sccurity, benefits American workers and our economy, and provides earned
legalization for otherwise law-abiding undocumented immigrants would have the most significant
impact in promoting security at our borders.! We urge the members of the Committee to address
the on-going need to fix our broken and out-of-date immigration system.

We also urge the members of the Committee to consider the economic and cultural bridges
that allow the Southwest Border region to thrive. The United States and Mexican border states
together represent the world’s 4t largest economy, with more than $500 billion in bilateral trade
a year. Nearly six million jobs in the United States depend directly on trade with Mexico. i From
its people to its economy, the Southwest Border region depends on bridges, not walls. We must
choose policies that keep us safe, but that also facilitate trade, tourism and the economic health
of the United States.

Finally, we fully support effective barriers along our borders where necessary to keep our
country safe, but a border wall is not the only solution. Congress should explore other equally
effective but less costly measures to complement a border wall. The Department of Homeland
Security (DHS) estimates that building a wall spanning the entire Southwest Border would cost
about $21.6 billion, though other estimates put the figure as high as $31.2 billion just to build. It
would also cost additional billions of dollars to maintain over the next ten years.”
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Congress should also consider the views of people who live in the border regions.
Residents in the Southwest Border know that their area is one of the safest regions in the country.*
Research has shown that 72 percent of border community residents in the United States oppose
the construction of a wall."i Some residents and experts have expressed opposition to a wall
because of its significant cost to taxpayers, its damaging environmental and cultural impact,i*
and the imposition it would pose on private property owners who live along the border and have
owned their land for generations.* As San Diego Mayor Kevin Faulconer noted on January 25,
2017, his city already “[has] a safe and secure border... [and has] strong economic and cultural
binational ties.”™ We can continue to secure and enforce our borders while remaining a welcoming
nation by choosing policies that are thoughtful, effective, and improve border management.

Build Fencing Where Needed

The Border Patrol identified a total of 652 miles of the Southwest Border in 2011 as
operationally necessary for fencing and barriers.¥! By 2015, the United States had built border
fencing along 653 miles of the Southwest Border, including 353 miles of primary pedestrian
fencing, 300 miles of vehicle fencing, 36 miles of secondary fencing behind the primary pedestrian
fencing and 14 miles of tertiary pedestrian fencing behind the secondary fence X Constructing a
wall or fence along the entire 2,000 miles of the Southwest Border region is not cost effective. A
one-size fits all solution for a diverse region, which runs along riverbanks, through remote deserts,
marshlands, and hill country will not work. Furthermore, building a fence along the entire
Southwest Border would require the government to pay for miles of private land,*” particularly in
Texas, that have been owned by families for generations and to obtain agreements from American
Indians to access reservations.® Already, the cost of building a wall along the Southwest Border
is expected to range from $21.6 billion to $31.2 billion, not including the cost of maintaining the
wall and other physical barriers over the years,»i

Another reason a 2,000 mile wall or fence is not cost-effective is because the number oi
apprehensions at the border has dropped from about 1.6 million in FY 2000 to less than 416,000
in FY 2016.% This reduction represents a 75 percent decrease and is the lowest number of
apprehensions since at least FY 1971 Furthermore, on March 8, 2017, Secretary Kelly
announced that border crossings along the Southwest border have fallen an additional 40 percent
between January and February 20174 The drop is a continuation of the downward trend in
border crossings that started in FY 2009. Between FY 2009 and FY 2014, the net migration to the
United States from Mexico was negative with more people leaving and going to Mexico than
entering the U.S, During this time, approximately 140,000 more Mexican immigrants deeided to
leave the U.S. for Mexico than came and stayed in the U.S.% As the number of people crossing the
border dropped, the amount spent by the Border Patrol per apprehension at the border increased
almost 1,300 percent from $630 per apprehension in FY 2000 to over $8,760 per apprehension
in FY 2016.* Investing in a wall or fencing along the Southwest border will not provide significant
returns on border security because the number of people attempting to enter the United States is
trending down.

Congress should provide funding to build a fence in the Southwest Border only where the
use or placement of such a barrier is the most appropriate solution and fencing has not already
been built. It is also important that Congress provide DHS with the discretion, after consultation
with local communities, to determine whether a fence or wall is the most appropriate option to
secure any area of the border. Border Patrol agents have stated that a fence, not a wall, is
preferred, so that they can sce the other side of the border and see who is on the other side to keep
safe from criminals throwing rocks or armed with other weapons.xi For those areas DHS does
not deem appropriate for fencing, U.S. Customs and Border Protection (CBP) can attain
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operational control of the border areas through the use of its current Border Patrol agents, which
are at an all-time high at 21,370 Border Patrol agents, =i and modern technology.

Establish a Virtual Fence Where Effective

CBP relies heavily on technology in order to secure the United States’ borders and ports of
entry. In 2015, CBP had at least 273 remote video surveillance systems with day and night cameras
deployed on the Southwest Border In addition, the agency used 49 mobile surveillance
systems, which are truck-mounted infrared cameras and radar.» CBP also has applied mobile
surveillance systems, remote video surveillance systems, thermal imaging systems, radiation
portal monitors and license plate readers in the Southwest Border and operates at least 10
Predator B unmanned aerial drones, which provide surveillance of the border along Arizona, New
Mexico and Texas. > Congress should continue to support CBP’s use of modern technology to
build a virtual fence in areas on the Southwest Border in which a physical barrier is not the most
appropriate solution to secure the border.

Provide the Border Patrol with Greater Access and Visibility

Another step to ensure safety at our borders is to eradicate the invasive and nonnative
Carrizo cane and salt cedar plants along the Rio Grande Valley in Texas, which would provide the
Border Patrol with greater visibility and access to the Rio Grande.» As border communities
residents like Dennis E. Nixon, the CEQO of International Bank of Commerce in Laredo, Texas,
have noted, the density of the Carrizo cane and salt cedar plants allows the plants to become a
hiding place for immigrants and criminals who unlawfully enter the United States and, in that
process, makes the Border Patrol and other law enforcement agents vulnerable to criminal
groups.xxviix

These plants, which cover between 30,000 and 60,000 acres, must be removed from the
riverbanks and re-populated with native prairie grasses that have limited growth potential and
can be easily and economically maintained. Estimates indicate that it would cost approximately
$200,000 to remove 700 acres of the Carrizo cane and salt cedar plants. The total cost to remove
up to 60,000 acres of cane would be approximately $17.1 million.=* Once the Carrizo cane and
salt cedar plants are eradicated, the Border Patrol will have access to patrol the riverbank and full
view of the area. Furthermore, the Border Patrol’s visibility of the riverbank can be enhanced with
more investments in modern technology: motion detectors, cameras, and infrared sensors. Unlike
a wall or obstructive fence, which would limit physical access to the riverbanks and block Border
Patrol agents’ visibility, eradicating the Carrizo cane and salt cedar plants is a faster, more
affordable and more effective approach to patrol and control the Rio Grande. This approach
grants Border Patrol agents the physical access and visibility to protect the border.
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Invest in Personnel and Infrastructure at Ports of Entry (POEs)

CBP Office of Field Operations (OFO), which oversees the flow of commerce and
immigrants at all 328 ports of entry in the United States, is understaffed. CBP OFO plays a critical
role in the economic health and national security of our country. In FY 2016, CBP OFO welcomed
more than 1 million travelers each day — or 390 million for the year - and processed a total of
nearly $2.3 trillion in trade and more than 27 million cargo containers.» Yet, through FY 2014,
CBP OFO identified a shortage of 3,811 OFQ officers.»® The magnitude of the shortage is
amplified by the fact that adding a single OFO officer to a port of entry would result in annual
benefits of a $2 million increase in our country’s Gross Domestic Product (GDO), $640,000 saved
in opportunity costs and 33 jobs added to the economy. i

We also need to invest in infrastructure at our ports of entry. The revenue gained from
trade at the border generates jobs for Americans ~ nearly six million American jobs depend
directly on trade with Mexico. =i Yet, wait times to cross the border are often long, sometimes up
to a 55 minute delay for commercial vehicles,**¥ which can detract from commerce and lead to
billions of dollars in spoiled goods and opportunity cost. Furthermore, research shows that
because enforcement resources have been so focused between ports of entry, processing at ports
of entry is often lacking. Individuals entering the United States without documentation through a
land port have only about a 1 in 4 chance of being apprehended, compared to 9o percent for those
entering between ports of entry. = The understaffing also leaves land ports more susceptible to
transnational drug, weapons and human smuggling. We believe that investment at our ports of
entry, including in personnel and infrastructure, is an important aspect of border security and
management.
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Develop New Border Security Metrics

U.S. Customs and Border Protection (CBP) needs to adopt transparent metrics to measure
border security. The lack of metrics has greatly contributed to the lack of clarity surrounding our
nation’s border security and dissemination of resources at the border. This has made it difficult
for Congress to hold the agency accountable and to know what additional resources are needed,
or perhaps not needed, to secure the Southwest Border. Congress must direct CBP to establish
measures that assess achievement and progress at the border by moving away from input
measures, such as how many Border Patrol agents are stationed on the border or how many people
are apprehended at the border every year, and into outcome measures, such as the probability, or
rate, of apprehension at the border and at-the-border deterrence rate. i Because input measures
consist of the resources that are put into a process in order to achieve a goal, CBP needs to develop
and use outeome measures to better assess achievement and progress at the border over time.
This way, Congress will know how best to allocate resources at the border in order to achieve true
border security.

Conclusion

The National Immigration Forum looks forward to working with the Committee to bring
our immigration system up to 21% century standards. We thank the Committee for holding this
hearing and considering the best policies to secure and enforce our borders while facilitating
trade, tourism and the economic health of the United States. We support fencing or other barriers
on the Southwest Border where appropriate. CBP has already built fencing or other physical
barriers on the areas that they have determined are operationally necessary. We also support
other policies that are thoughtful, effective, and improve border management, including
investment in modern technology at the border, providing Border Patrol agents with greater
access and visibility, investments at ports of entry and developing new border security metrics. In
conclusion, one of the most important aspects to ensuring that our borders are secure is to pass
legislation that would create a 21°-century immigration system.
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April 3, 2017

U.S. Senate Committee on Homeland Security & Governmental Affairs
340 Ditksen Senate Office Building

Washingron, DC, 20510

(202) 224-4751

Re: TCRP’s Congressional testimony regarding the impacts of additional fencing along the Texas-
Mexico Border

Dear Members of the U.S. Senate Committee on Homeland Security and Governmental Affairs:
The Texas Civil Rights Project (“TCRP”) respectfully submits this statement for considetation before the
U8, Senate's Commitree on Homeland Security and Governmental Affairs” hearing on fencing along the

southwest border, scheduled for Tuesday, April 4, 2017,

Over the course of its 26-year history, TCRP has fought to empower Texas communities through legal

advocacy, including those living on the U.S.-Mexico botdet. In particulat, with offices in Il Paso and the Rio
Grande Valley, we have longstanding and direct connections with the residents of border communities. We
share our expertise with you in hopes that you will fully appreciate the negative effects of additional fencing

in Texas’ border communities

Approximately 674,433 people live in El Paso and 1,305,782 in the Rio Grande Valley.! El Paso, combined
with the larger Paso Del Norte metropolitan area, is home to the largest bilingual and binational work force in
the Western Hemisphere? In the Rio Grande Valley, the agriculture, manufacturing, and tourism industries
rely on the daily flow of people back and forth hetween the U.S. and Mexico.? Last year alone, Texas’ exports
to Mexico exceeded 92 billion dollars.* Adding more fencing or other physical barriers to this shared border
would not only irreparably damage the economic viability of these communities, but also threaten the human
rights of U

citizens and other border residents.

In El Paso County alone, over 200 privately-owned parcels of Jand fie along the bordet. In the Rio Grande
Valley, privately-owned border properties number nearly 3005 Qver 50 of these parcels house American-
owned small businesses, including ranches, factories, and farms.? Many of these private citizens and small

! United States Census Bureau, Population and Housing Estimates htps
n! (last visited April 3, 2017).
d 13'190 and ercz know what happens when a wall dwxdu two cities,” Los Angeles Times, January 25,
2017, hup:/www latimes.com/naron/ la-na-trur
* Rio Grande Valley of South Texas, hit
4 Depatrtment of Commerce, Imcmmonal FmdL 1\dm1
February 2017, hstp/wws
3 El Paso County Property Records, |
¢ Cameron County Property Records, hte
County Property Records, hitp idaiooad, o
Based on TCRP’s analysis of El Paso County’s Property Records.
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businesses were previously forced to relinquish their private property to the federal
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government when it embarked upon a fence-building project under the Secure Fence Act of 20068 As the
community is acutely aware, the resulting fence cost over 1.2 billion dollars and has not reduced unauthorized
border crossings by any significant degree.? Building a new wall ot additional fencing would further strip away
the property rights of individual and business landowners without any evidence of increased utility.

Countless Texas families have already suffered the devastating effect of having their land raken by the federal
government. Indeed, many communities are still rceling from the 2008 border fence construction, when
homeowners were systematically offered wholly inadequate compensation for properties seized through
eminent domain proceedings and subsequently saddled with government fences and security towers in their
backyards.' After the construction of the fence, Border Patrol enforcement actions and constant fence
repairs damaged so much ptivate property that the government had to set up a special claims system to allow
landowners to collect damages. V!

The story of one of TCRP’s clients, Ms

round of fence-related condemnation actions in 2008.%2 Ms. Tamez and her family, who are members of the

loisa Tamez, lustrates how local families were harmed by that first

Lipan Apache tribe, have lived in the community of El Calaboz, near Brownsville, for over five gencrations,
since before Texas was even part of the United States. That land was their home, and there was no amount of
money that could constitute “just compensation™—as required by the Constitution—when the government
wanted to take it away from them.

Ms. Tamez’s property is now bisected by a metal fence that bas devalued her land irreparably. To visit the
southern part of her land, which lies between the fence and the Rio Grande River, she must key-in an access
code to go through the a gate in the fence. That the fence on her property includes a gate that can be opened
cveryday illustrates that this fence was not truly aimed at stopping unauthorized border crossings, but rather
serving as a political statement,

& A list of 334 fence-related eminent domain acdons can be consulted an:

s/ dd BhuxoUa RO _enRoO2enww Trisonivd2

ple.com/spreadsh Lo B0 edicda

¥ “Here’s what we know about Trump’s Mexico Wall,” Bloomberg News, February 13, 2017, last updated
March 29, 2017, bips v bloumbergeom/graphics/ 2017 i
isited April 3, 2017).

e, for example, UNTTED STATES OF AMERICA v. 0.07 ACRE OF LAND, more or less, et al ($1,200.00
settlement); UNITED STA' OF AMERICA v. 0.04 ACRE of LAND, MORE or LESS, et al ($1,250.00
settlement); UNITED STATES OF AMERICA v. 0.04 of Acres of Land, Mare or Less et al (§1,000.00
settternent); UNITED STATES QF AMERICA v. 0.23 ACRES OF LAND, more or less, situated in Hidalgo
County, Texas et al (§1,000.00 settdement).

1 United States Government Accountability Office
Damage,” April 2015, available at: higp:/ /v,
12 See United States v. 1.04 aores of land, more or less, situated in Cameron County,
T:08-CV-00044, Southern District of Texas, Brownsville Division.
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The cutrrent administration’s plan to expand the border wall would cost over 20

billion dollars,”® and estimates have placed that figure as high as 40 billion dollars, although it is not clear
whether these figures have taken into account the full price of providing just compensation to landowners.'*
As noted above, expanding the wall would also involve exercising eminent domain over hundreds of parcels
of privately held land in Texas. Conversations with community members, increasingly reported by the press,
show that border landowners overwhelmingly oppose new construction, and are determined to resist eminent

domain actions.

In addition to the monetary impact, taking land away from Texan families also carries an incalculable human
cost. Such is the case of a landowner in Sullivan City, who has owned land in the community of Los Ebanos
for generations. She stll lives on land that the government has tried to expropriate, and expressed it this way
to TCRP attorneys:

WWhen the government comes from Washington fo take our land here in the border, they don’t know ws. They don’t
know our community. They don't know onr neighbors. They don’t know how bard aur families have worked for
generations, for decades, to own and preserve this land. Then one day they simply come and tyy to take whatever they
They are offering us $2,900.00 for aver 1.2 acres of land! That iv insulting!
When the government treats ws like that, we feel like thy don’t even consider us human. We feel like, to the

want, frying to pay whatever they want.
government, we're worth nothing,

It was clear in 2008, and it is clear today, that building a fence was not and is not an effective solution to
unauthorized immigration--instead, it represents a political game, played with the property rights of some of
the poorest communities in the country. For that reason, TCRP is prepared to represent landowners,
particularly those from historically marginalized backgrounds, and use public education efforts to protect the
rights of all Texans who call the borderlands their home. We honared this commitment in 2008 when we
helped landowners on the border file defenses to eminent domain proceedings for the first round of fence

building, and we will honor that commitment again now.

Sekokk AR

Thank you for the opportunity to offer this testimony. If vou have questions or desive additional information,
b ) .y 9
please contact:

Eftén C. Olivates

Rarial and Economic [ustice Director

wotlduss

1 “Trump border wall funding facing delay,” BBC, March 29, 2017, hiip
ada 39434413 (tast visited April 3, 2017),
H Bzm' daih I7rap; Up Tramp's wall, MIT Technology Review, October 18, 2016, available at:

~chnol
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tuted pursuant to the 2006 Secure Fences Act, the federal government paid over 11.5

mil hon dollars in cumpcn%atiun o landowners. Summary compilation of cases available at
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Attorney, Equal Justice Works Fellow
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The Honorable Ron Johnson

Chairman

U.S. Senate Committee on Homeland Security & Governmental Affairs
340 Dirksen Senate Office Building

Washington, DC 20510

The Honorable Claire McCaskill

Ranking Member

U.S. Senate Committee on Homeland Security & Governmental Affairs
442 Hart Senate Office Building

Washington, DC 20510

Dear Members of the U. S. Senate Committee on Homeland Security and Governmental Affairs,

I am writing to you to express opposition to the border wall being proposed along the Texas Mexico
border. The proposed wall will be a detriment to the history of our family land as well as detrimental to
the memory of our ancestors who have worked hard to maintain this land for 266 years.

By way of background, our family fand is very rich in history and was an original Spanish Land Grant
established in 1750 and was named Nuestra Senora de los Dolores land grant. History books tell the story
of the land being established to raise cattle and became a very important port . The ruins of the once
thriving community are still visible on the fand and serve as a reminder of our rich history. In addition,
there is a cemetery that served as the central burial ground for our ancestors and those who made this
important area of fand a success. Included on the burial ground is our father Roberto J. Vidaurri.

My father Roberto J. Vidaurri was a very proud American and was proud of the fact that he was able to
maintain the legacy of his ancestors. In addition to being a rancher, my father was a United States Marine
veteran and proudly served in World War Il where he served and was wounded in the battle of Iwo Jima.
He received the esteemed Purple Heart Medal for combat wounds he received during the battle.

Our opposition to the border wall cuts to the fact that we have the privilege to own the land and have the
responsibility to continue to maintain the legacy of the land we have inherited from our ancestors.
Inclusive of that legacy includes maintaining the burial ground where our father and his ancestors are
interred. A border wall could potentially be built in an area that would forever prohibit us to visit our
fathers burial ground, but would also sacrifice sacred ground.

In addition, a border wall would restrict the access to the Rio Grande River, The land is a farming ranch
and our family owns water rights from the State of Texas and a border wall would prohibit the acquisition
of water from the river to irrigate the crops.

Senators, thank you in advance for entering this letter into the record for the hearing on the border wall
and for taking the time to consider this opinion. The wall will pose more problems for farmers and
ranchers and more importantly impede on the 266 year legacy of our land.
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Sincerely,
Patricia Elena Vidaurri

Land Owner and Citizen of the United States of America

Electronic signature
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Post-Hearing Questions for the Record
Submitted to David Aguilar
From Senator Claire McCaskill

“Fencing Along the Southwest Border”
April 4, 2017

Land Acquisition

During the hearing on April 4, 2017, hearing participants discussed the difficulty of acquiring
tribal and private land for the building of fencing/border wall.

1) Istechnology an adequate solution in areas where border wall can’t be constructed due to
land acquisition issues or environmental hazards?

A. ltis a given that border wall/infrastructure will not be able to be built in all areas
along the border or even in areas where the Border Patrol may deem it necessary to
enhance operational capabilities. Technology that provides situational awareness
throughout the border enforcement zones where the Border Patrol identifies a need
will provide a tremendous force multiplier which will enable the Border Patrol to
undertake preventive and deterrence activities. The technology based situational
awareness capabilities will provide the Border Patrol with the means to identify any
breaching of the border that occurs, classify it as activity that needs to be addressed,
and to take actions to timely resolve illegal border incursions. Technology will be of
tremendous assistance.

2) What should CBP and the Department of Justice do to improve the process for notifying
landowners of the need to procure their land for the wall, and to provide appropriate
compensation for wall used for the border wall, as well as any land on their property
adversely affected by the construction of a border wall?

A. Eminent Domain is very procedural but to the degree possible outreach as early as
possible in the process should be undertaken with the affected and potentially affected
land owners and communities. Compensation should take into account the holistic
effect on the land owners. It is not just the fair market value that affects the owners
but in some cases, as we experienced in the past, eminent domain was exercised and
land taken from families and family members that had been in the family lineage
since Spanish Land Grants.
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3) In your time at CBP what did you do to ensure that poor landowners had adequate legal
representation when their land was condemned for the building of fence?

A. The Department of Justice working with the Office of General Counsel at DHS and
the Office of Chief Counsel at CBP handled all eminent domain takings.

Feasibility and Effectiveness of the Wall

4) How do you build an “impassable” wall that prevents all illegal border crossings?

A. We must be realistic, an “impassable wall” cannot be built. The Border Patrol has
never looked to build an “impassable wall”. The Border Patrol looks at designing,
building, and placing a wall or infrastructure not as an “impassable wall” but rather as
a deterrent and secondly as a means to highly elevate the difficulty of breaching the
border. In this manner the Border Patrol has a higher degree of control over the flow
of illegal crossings of the border. Technology arrayed in support of border
infrastructure and comprised of capabilities to detect, deter, identify, classify, and
help in resolving an attempt at breaching a wall or interdicting subjects that have
successfully defeated a physical wall/infrastructure is cssential to a border
enforcement system.

5) TIs it possible to prevent 100 percent of all illegal entries into the United States?
A. No

6) Do you both feel that a reinforced concrete wall is appropriate for the Border Patrol, or
would a solid concrete wall in any way hinder Border Patrol agents” situational
awareness?

A. The Border Patrol will identify the type of wall/infrastructure that will best suit the
operational environment where they feel infrastructure is required. The vast majority
of the border will more than likely require infrastructure that will support visibility
capabilities through the wall/infrastructure for operational requirements. Reinforced
concrete wall may be appropriate in minimal areas along the border but I do not see it
being applied in large measure along the border. In those areas where solid
infrastructure may be required, the Border Patrol will more than likely identify and
require technological capabilities to gain situational awareness as operationally
required.
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Post-Hearing Questions for the Record
Submitted to the Mr. David Aguilar
From Senator Jon Tester

“Fencing Along the Southwest Border”
April 4, 2017

1. When CBP is negotiating with Native American tribes regarding access to tribal lands,
what are some of the usual sticking points for both parties?

A. Sovereignty is the biggest issue when communicating or negotiating with Native
American Tribes. They want 1o be included in all matters relating to activities or
considerations being undertaken relative to their lands, This is not an unreasonable
expectation. In my experience, outreach and communication as early as possible
when conteniplating activities or efforts which may in any manner affect Native
American communities has been critical to negotiation processes and reaching
agrecments.

2. What does the process look like to get tribal agreement not just on physical barriers, but
also on basic infrastructure such as roads?

A. My experience with the Tohono O’dham Nation and the Mohawk Nation at
Akwasasne is what I base my response to this question. The process requires
consistent engagement with the highest political levels within the Native American
communities and outreach to the populace. The political governing bodies place great
emphasis on ensuring that their populations understand the reasoning, rationale, and
requirements for US Government actions on their lands. The political bodies require
information, time, and accessibility to US Government decision makers to assist them
in communicating what is being asked of the Nations and their people. Accessiblity to
Native American Nations’ lands are a very sensitive matter. Statutory authority for
access by US Border Patrol to Native American fands is unquestioned but they
require notification, information, and explanation for operational concepts. Privacy
and privacy protection of their populations and cultural activities are of great concern;
therefore, operationally cnhancing technology which provides situational awareness
is always controversial and of high interest and concern.
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3. Would you say that the relationship between U.S., tribal, and Mexican officials has been
improving over the last several years?

A. Relationships between the U.S. and the Tohono O’dham Nation has continued to
improve dramatically since the late 1990’s and the peak period of illegal cross border
activities of the early 2000’s. The Tucson Sector of the Border Patrol, as an example,
has had a Tribal Liaison Agent assigned since the carly 2000°s and has made
tremendous strides on building up relationships with the Tohono O”dham political
bodies and the TO nation’s communities.

4. Where do you believe the relationship stands today?

A. The relationship is very good but needs to continue to be nurtured and improved
especially in light of the potential for increased operational requirements that may
need to be applied on the Nation. Continued outreach, attention to evolving concetns,
and persistent communications are vital. The Border Patrol, rightfully, has built up
capabilities and capacity around the Nation. Evolving operational necessity drove
application of these resources. This was not done intentionally but resulted because
the Nation refuses to allow certain technology and infrastructure (ie, IFT’s, roadway
building/improvement, barriers, ...} to be applied. This has resulted in a situation
where the nation, due to lack of enforcement infrastructure and certain technology is
more vuinerable to illegal incursions than immediately surrounding areas. Criminal
organizations are taking and will continue to take advantage of this vulnerability.

Commissioner Aguilar, following up on your testimony, you said that “eminent domain may
have to be exercised to take land required for the construction of border infrastructure.”

And the President’s budget proposal for fiscal year 2018 supports the addition of “20 attorneys
under the Department of Justice to pursue federal efforts to obtain the land and holdings
necessary for the southwest border and another 20 attorneys and support staff for immigration
litigation assistance.”

5. What are your thoughts about exercising eminent domain in order to take land away from
private owners in order to build out border infrastructure?

A. Eminent domain should be exercised as a last resort. The taking of private lands
should be exerciscd only after very thorough consideration to all options which may
avoid the need for the taking of private lands.

6. Do you believe that an additional 40 attorneys at the Department of Justice would be
enough 10 expedite lawsuits that would likely arise if the federal government were to take
people’s land for them?
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A. Respectfuily, this question should be addressed to the Department of Justice and DHS
Office of General Counsel.

7. There has been a lot of testing, studies, and work that the Border Patro} has already
completed on border fencing. Do you believe they are currently able to pull an old plan
off the shelf, dust it off, and implement it? If not, what has changed?

A. The Border Patrol and CBP have done a considerate amount of testing, studies, and
planning on border fencing and infrastructure requirements but I believe that re-
visiting the issue is important. The border has been transformed from the time that we
built the original infrastructure and increased the size of the Border Patrol. While the
threats remain constant, the criminal organizations, smuggling routes, and threats
have evoived around the successes that our nation has had on our borders. It is
important to evolve our border enforcement strategy to the current and evolving
border challenges, threats, and concerns.

8. Could you estimate how much it has cost CBP in personne! hours and department budget
to develop fencing plans over your tenure at CBP?

A. This is not a figure that T would venture to estimate without access to historical
information [ would need.
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Post-Hearing Questions for the Record
Submitted to Deputy Chief Ron Colburn
Senator John McCain

“Fencing Along the Southwest Border”
April 4, 2017

Are there additional policies in place to review the hiring process to address the shortages
in men and women at the border?

What additional policies and strategies should this committee consider in alleviating the
shortages to secure our borders?

In your statement, you discussed improvements made along the stretch of the border in
Yuma Sector. What has been the main contribution of Yuma Sector’s drastic decrease in
violent assaults?

Do you believe the border should be composed of a mix of technology and physical
fence?

What additional sensor and communications technology should this committee consider
in protecting our border?

You stated that transnational criminal organizations have tried different methods to defeat
the fence. What are some of the methods that have been tried? What solutions did Yuma
Sector implement to address these challenges?

Can you expand on the arrests and smuggling activities along the border?

Witness responses to questions submitted for the record were not received
by time of printing.
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Post-Hearing Questions for the Reeord
Submitted to Ronald Colburn
From Senator Claire MeCaskill

“Fencing Along the Southwest Border”
April 4, 2017
Land Acquisition

During the hearing on April 4, 2017, hearing participants discussed the difficulty of acquiring
triba] and private land for the building of fencing/border wall.

1) Is technology an adequate solution in areas where border wall can’t be constructed due to
land acquisition issues or environmental hazards?

2) What should CBP and the Department of Justice do to improve the process for notifying
landowners of the need to procure their land for the wall, and to provide appropriate
compensation for wall used for the border wall, as well as any land on their property
adversely affected by the construction of a border wall?

3) In your time at Border Patrol what did you do to ensure that poor landowners had
adequate legal representation when their land was condemned for the building of fence?

4) How long do you estimate it will take to acquire the remaining land on the Texas/Mexico
border and is acquisition of all of the land feasible?

Cost-Benefit Analysis

5) In your time at Border Patrol did you ever conduct a cost-benefit analysis for the use of
fencing versus the use of technology on the border?

Feasibility and Effectiveness of the Wall

6) How do you build an “impassable” wall that prevents all illegal border crossings?
7) Is it possible to prevent 100 percent of all illegal entries into the United States?
8) Do you both feel that a reinforced concrete wall is appropriate for the Border Patrol, or

would a solid concrete wall in any way hinder Border Patrol agents’ situational
awareness?
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Witness responses to questions submitted for the record were not received
by time of printing.

Post-Hearing Questions for the Record
Submitted to the Mr. Ron Colburn
From Senator Jon Tester

“Fencing Along the Southwest Border”

April 4, 2017

. When CBP is negotiating with Native American tribes regarding access to tribal lands,

what are some of the usual sticking points for both parties?

What does the process look like to get tribal agreement not just on physical barriers, but
also on basic infrastructure such as roads?

. Would you say that the relationship between U.S., tribal, and Mexican officials has been

improving over the last several years?
Where do you believe the relationship stands today?

There has been a lot of testing, studies, and work that the Border Patrol has already
completed on border fencing. Do you believe they are currently able to pull an old plan
off the shelf, dust it off, and implement it? If not, what has changed?

Could you estimate how much it has cost CBP in personnel hours and department budget
to develop fencing plans over your tenure at CBP?

Witness responses to questions submitted for the record were not received
by time of printing.
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Post-Hearing Questions for the Record
Submitted to Dr. Terence Garrett
From Senator Claire McCaskill
“Fencing Along the Southwest Border”

April 4,2017

Land Acquisition

During the hearing on April 4, 2017, hearing participants discussed the difficulty of acquiring
tribal and private land for the building of fencing/border wall.

1y

2

Is technology an adequate solution in areas where border wall can't be constructed due to
land acquisition issues or environmental hazards?

Dr. Terence Garrett: Perhaps. Technology is preferable than the confiscation of citizens’
private property used for wall building. Walls have caused flooding — ereating deaths and
property damage ~ in Nogales, Sonora, Mexico as debris collecied along the installed
fencing with a flash flood. The indiscriminant building of walls along the Rio Grande that
defeat levees and other structures established by the International Boundary Waters
Commission ~ and mutually agreed to in total by both Mexice and the USA — must be
adbered to under treaty obligations and not swayed or intimidated by Customs and
Border Patrof or other Department of Homeland Security agencies. Also, endangered
species such as black bears, jaguars, mountain Hons, ocelots, jaguarondis, the Texas
tortoise, and other animals clearly need to move across the borderlands to maintain
healthy populations. Finally, the treaty with the Tohono O’odham Nation must be
respected and honored by the USA government.

Be careful with fechnology! It does not always work. The IG for DHS and the GAO
discovered massive fraud, waste and abuse in the Nogales sector from the Boeing SBI-
Net contraci (the company cost US taxpayers $1 biilion — see the following link:
httpr/www.cnn.com/201 V/US/01/ I/border, virtual.fence/ ). By the way, I noticed that my
co-panelists, Mr. Colburn and Mr. Aguilar, now are consultants for technology firms.

What should CBP and the Department of Justice do to improve the process for notifying
landowners of the need to procure their land for the wall, and to provide appropriate
compensation for wall used for the border wall, as well as any land on their property
adversely affected by the construction of a barder wail?

process. Armed CBP and other DHS agents would show up unannounced on people’s
door steps with legalistic documents that were demanded to be signed on site. The DHS
held “fake™ town hall meetings where when citizens would have the temerity to appear,
their concerns were not listened to by federal agents. Rather, they were told and
instructed as to what was going to occur. Along the Rio Grande in South Texas,
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landowners who resisted were intimidated by CBP. Case in point [and anecdotaily], Dr.
Eloisa Tamez, a colleague and friend of mine at UTRGV and who is director of the
graduate nursing program, refused to sign the survey/land acquisition documents. Her
renter, a security guard in Brownsville who lived next door to her, was harassed
repeatedly by CBP personne! when he came home from work late at night or in the early
hours of the morning. They would pull him over and search his car on a regular basis and
tell him to show his citizenship papers. Dr. Tamez believes this threatening behavior was
intended to cause her to lose the renter and cause a loss of income for her. When CBP
eventually took her .26 acre of land, the harassment stopped.

Federal Judge Hanen (South Texas District) had over 300 cases dealing with all sorts of
land and land accessing issues. Any further building of fence without dealing honestly
and forthrightly by the federal government in terms of just compensation will be
magnified by the hundreds of miles of privately held land in Texas.

There is still plenty of anger and hostility in south Texas today with regard to the 2006-
2009 wall project and how it was conducted. News of more land acquisition will gencrate
far greater opposition if the border wall is extended or built in the region. The Texas Civil
Rights Project, for example, is getting Texans ready for the next border wall, as shown
partially below by TCRP’s April 19, 2017 Campaign Newsletter:

RELEASE: Texas Civil Rights Project launches campaign to assist borderland
property owners, oppose border wall

TCRP prepares to represent Texas landowners targeted by the federal government
to build a border wall. The know your rights video offers concerned landowners
assistance to ensure they receive fair treatment.

Alamo, TX — Today, the Texas Civil Rights Project launched a new campaign,
including bilingual videos, to protect the civil rights of Texas landowners while
delaying construction of a wall that is offensive to communities and ineffective as a
matter of immigration policy.

TCRP will represent border landowners who will soon face eminent domain actions
by the federal government attempting to build a border wall on their property. Our
campaign will also involve training and deploying legal volunteers to ensure that
landowners have the representation they deserve, particularly those who are poor
and/or lack the skills to successfilly navigate the judicial system.

As part of our outreach, TCRP’s new videos detail, in English and Spanish, the
protections landowners have under the U.S. Constitution to be notified in writing,
provided just compensation, and heard by a jury of their peers to determine the
value of their Jand before it is taken. TCRP will conduct know your rights trainings
and distribute the video extensively across the Texas borderlands.

As an organization, TCRP was founded in the Texas borderiands to fight back
against civil rights threats in that community — and later, across the state. With
attorneys in the Rio Grande Valley and El Paso, TCRP is ready to protect residents
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in the borderlands from the proposed border wall that threatens to divide and harm
millions of residents.

Efrén Olivares, Racial and Economic Justice Director at the Texas Civil Rights
Project, said:

“We are ready for a contested, protracted resistance alongside Texan landowners.
Under the rules governing federal condemnation actions, a landowner who
disagrees with the amount offered by the government has the right to request a jury
trial. Our team at the Texas Civil Rights Project is ready to represent landowners,
as well as train and deploy legal volunteers to ensure that all landowners have the
representation and respect they deserve.,

Ultimately, we know that the proposed border wall is the type of wrongheaded
policy that threatens our community and distracts from the real issues facing our
broken immigration system.”

The Texas Civil Rights Project uses legal advocacy to empower Texas
communities and create policy change. In its twenty-five year history, TCRP has
brought thousands of strategic lawsuits, defending voting rights, fighting
institutional discrimination, and reforming systems of criminal justice. Today —
with dozens of high-caliber attorneys and professionals in Austin, Dallas, El Paso,
Houston and the Rio Grande Valley, and an extensive network of pro bono counsel
and community allies — TCRP is among the most influential civil rights
organizations in the Lone Star State.

So, in addition to well-funded landowners, poorer Texans will be better prepared and
represented for the next border wall.

3) How long do you estimate it will take to acquire the remaining land on the Texas/Mexico
border and is acquisition of all of the land feasible?

Dr. Terence Garrett: With the 2006-2009 border wall project as a guide — roughly 650
miles previously — people along the border are now quite aware of the tactics and strategy
that DHS used. The first time around, the DHS went after the poor, undereducated, and
Spanish-speaking population in south Texas. The next time will be different. Federal
parks and refuges will be relatively easy (Big Bend, etc.), although even there,
environmental organizations will fight with all the legal resources they can muster. The
DHS will be dealing with a public relations nightmare. Private lands will take twice as
long to procure because landowners will be “lawyered up.” The low hanging fruit of the
first fence project was relatively easy. The next time around will be far more difficult.
Judge Hanen’s docket ~ and other judges — will be overwhelmed with lawsuits. Even
with the 2005 REAL ID Act and the 2006 Secure Fence Act in place, we may be talking
decades before any massive border wall project is ultimately resolved.

Cost-Benefit Analysis
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Are you aware if CBP has ever conducted a cost-benefit analysis for the use of fencing
versus the use of technology on the border?

Dr. Terence Garrett: No, Perhaps this would be a good project for the Government
Accountability Office. GAO should look at past costs in both categories for previous
fencing in addition to potential future border wall applications. Another factor should be
conducting an analysis of CBP and ICE personnel costs for overall border security.

Feasibility and Effectiveness of the Wall

5)

6)

7

How do you build an “impassable” wall that prevents all illegal border crossings?
Dr. Terence Garrett: No one can build such a wall. It is not possible.
Is it possible to prevent 100 percent of all illegal entries into the United States?

Dr. Terence Garrett: It is not possible. There will always be job and political asylum
seekers coming to the USA no matter what policies are adopted.

Do you both feel that a reinforced concrete wall is appropriate for the Border Patrol, or
would a solid concrete wall in any way hinder Border Patrol agents” situational
awareness?

Dr. Terence Garrett: Walls are not effective for border security. Congressman Henry
Cueller (D-TX) has noted “We can’t come in with the new administration and have a
very simplistic view that you have a 14th century solution to a 21st century problem.” -
See more at; http://www.rollcall.com/news/politics/cuellar-suggest-virtual-
border#sthash.eReDnQSr.dput’
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Post-Hearing Questions for the Record
Submitted to the Dr. Terence Garrett
From Senator Jon Tester

“Fencing Along the Southwest Border”
April 4, 2017

Commissioner Aguilar stated in his written testimony that “eminent domain may have to be
exercised to take land required for the construction of border infrastructure.”

Further, the President’s budget proposal for fiscal year 2018 supports the addition of “20
attorneys under the Department of Justice to pursue federal efforts to obtain the land and
holdings necessary for the southwest border and another 20 attorneys and support staff for
immigration litigation assistance.”

1. What are your thoughts about exercising eminent domain in order to take land away from
private owners in order to build out border infrastructure?

Dr. Terence Garrett: Senator Tester, [ will give you the same response that I gave to Senator
McCaskill that also answers your question ...

There were several problems in the first fence land acquisition process. Armed CBP and other
DHS agents would show up unannounced on people’s door steps with legalistic documents that
were demanded to be signed on site. The DHS held “fake™ town hall meetings where when
citizens would have the temerity to appear, their concerns were not listened to by federal agents.
Rather, they were told and instructed as to what was going to occur. Along the Rio Grande in
South Texas, landowners who resisted were intimidated by CBP. Casc in point {and anecdotally],
Dr. Eloisa Tamez, a colleague and friend of mine at UTRGV and who is director of the graduate
nursing program, refused to sign the survey/land acquisition documents. Her renter, a security
guard in Brownsville who lived next door to her, was harassed repeatedly by CBP personnel
when he came home from work late at night or in the early hours of the morning. They would
pull him over and search his car on a regular basis and tell him to show his citizenship papers.
Dr. Tamez believes this threatening behavior was intended to cause her to lose the renter and
cause a loss of income for her. When CBP eventually took her .26 acre of land, the harassment
stopped.

Federal Judge Hanen (South Texas District) had over 300 cases dealing with all sorts of land and
land accessing issucs. Any further building of fence without dealing honestly and forthrightly by
the federal government in terms of just compensation will be magnified by the hundreds of miles
of privately held land in Texas.

There is still plenty of anger and hostility in south Texas today with regard to the 2006-2009 wall
project and how it was conducted. News of more land acquisition will generate far greater
opposition if the border wall is extended or built in the region. The Texas Civil Rights Project,
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for example, is getting Texans ready for the next border wall, as shown partially below by
TCRP’s April 19, 2017 Campaign Newsletter;

RELEASE: Texas Civil Rights Project launches campaign to assist borderland
property owners, oppose border wall

TCRP prepares to represent Texas landowners targeted by the federal government to
build a border wall. The know your rights video offers concerned landowners
assistance to ensure they receive fair treatment.

Alamo, TX — Today, the Texas Civil Rights Project launched a new campaign,
including bilingual videos, to protect the civil rights of Texas landowners while
delaying construction of a wall that is offensive to communities and ineffective as a
matter of immigration policy.

TCRP will represent border landowners who will soon face eminent domain actions
by the federal government attempting to build a border wall on their property. Our
campaign will also involve training and deploying legal volunteers to ensure that
landowners have the representation they deserve, particularly those who are poor
and/or lack the skills to successfully navigate the judicial system.

As part of our outreach, TCRP’s new videos detail, in English and Spanish, the
protections landowners have under the U.S. Constitution to be notified in writing,
provided just compensation, and heard by a jury of their peers to determinc the value
of their land before it is taken. TCRP will conduct know your rights trainings and
distribute the video extensively across the Texas borderlands.

As an organization, TCRP was founded in the Texas borderlands to fight back against
civil rights threats in that community — and later, across the state. With attorneys in
the Rio Grande Valley and El Paso, TCRP is ready to protect residents in the
borderlands from the proposcd border wall that threatens to divide and harm millions
of residents.

Efrén Olivares, Racial and Economic Justice Director at the Texas Civil Rights
Project, said:

We are ready for a contested, protracted resistance alongside Texan landowners.
Under the rules governing federal condemnation actions, a landowner who disagrees
with the amount offered by the government has the right to request a jury trial. Our
team at the Texas Civil Rights Project is ready to represent landowners, as well as
train and deploy legal volunteers to ensure that all landowners have the representation
and respect they deserve.

Ultimately, we know that the proposed border wall is the type of wrongheaded policy
that threatens our community and distracts from the real issues facing our broken
immigration system.”
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The Texas Civil Rights Project uses legal advocacy to empower Texas communities
and create policy change. In its twenty-five year history, TCRP has brought thousands
of strategic lawsuits, defending voting rights, fighting institutional discrimination, and
reforming systems of criminal justice. Today — with dozens of high-caliber attorneys
and professionals in Austin, Dallas, El Paso, Houston and the Rio Grande Valley, and
an extensive network of pro bono counsel and community allies -~ TCRP is among
the most influential civil rights organizations in the Lone Star State.

So, in addition to well-funded landowners, poorer Texans will be better prepared and
represented for the next border wall. The next eminent domain actions taken to build
border infrastructure will be met with massive resistance — just in Texas alone.

. Do you believe that an additional 40 attorneys at the Department of Justice would be
enough to expedite lawsuits that would likely arise if the federal government were to take
people’s land from them?

Dr. Terence Garrett: Senator Tester, the answer is “no.” The much bigger problem will be
the federal district judges’ caseloads that will go up dramatically along the USA/Mexico
border with all the emininent domain cases and land accessability problems by
landowners because of the wall.
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